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CO:MJ\ION,VEALTII OF VIRGINIA. 
PETITION. 
To the II onorable Judges of the Suprem.e Cou1·t of A-1Jpeals 
of Virginia: · 
Petitioner, Garland Smith, respectfully represents that he 
is aggrieved by the verdict of a jury and judgment of the 
Circuit Court of 1\fecklenbnrg County, Virg·inia, rendered on 
the 20th day of February, 1930, finding the defendant guilty 
of murder in the first degree, and fixing his punishment to be 
death, and to the judgment of the Court that the petitioner 
suffer death by electrocution on .June 2, 1930. 
A transcript of the evidence and other documents relati11g 
to this case accompanies the petition. 
PLEA.DING AND EVIDENCE. 
At the :B-,ebruary Term, 1930, of the Circuit Court of 1\Ie('.k-
lenburg County, petitioner was indicted by a g-rand jury for 
the murder of Bernard A. Puryear on December 29, 1929. Be-
fore arraignment, petitioner moved the Court for a continu-
ance of the case for forty-eig·ht hours for the reason that 
Honorable A. A. "\Vhit.ener, a regularly practicing attorney of 
wide experience in the State of North Carolina, and else-
where, had been retained by the relativs and friends of peti-
tioner in the County of Catawba and State of North Carolina, 
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said ~ ttorney having devoted much time in the preparation 
of the various matters inCident to the defense of the peti-
tioner, and who was unable to be present in the Circuit Court 
of Mecklenburg County on February 18, 1930, by reas,on of · 
the fact that his sister 'vas at the point of death in a hospital 
near his home in the State of North Carolina, and he was 
thereby precluded from being present at the trial on Feb-
I:ilary 18th. That in his stead he requested his young son 
to go to Boydton, ~:Iecklenburg· County, Virginia, and move 
the Court for a continuance for forty-eight hours until he 
personally could be present and have with him such witnesses 
as would, in his opinion, thoroughly establish the innocence 
of petitioner. That prior thereto said A. A. Whitener was 
diligent in the preparation of the case and that he had made 
arrangements with a large number of witnesses from Catawba 
County, North Carolina, to accompany him to J\tiecklenburg 
County, Virginia, for the trial of this case, and who would 
have accompanied him and given material testimony which 
would have conclusively shown the innocence of the accused, 
but who did not think it necessary for the reason that it was 
thought by all that the case would be continued until such time 
as the said A. A. vVhitener could be present. That pursuant 
thereto L.A. Whitener, the son of A. A. Whitener, who also is 
an attorney at law,j made a motion before the arraignment of 
the petitioner that the case be continued, as aforesaid, and 
asked leave of the Court to file a verified petition or affidavit 
showing the grounds for the continuance asked, whereupon the 
Court stated that no sworn affidavit or petition was required, 
but that the Court would consider the oral statements made to 
the same effect as if same were written and sworn to; said . 
L. A. vVhitener basing the motion for a continuance on the 
grounds stated above. 
The Court did allow ·the motion for the continuance upon 
the grounds stated. Thereupon L. A. Whitener moved the 
Court to allow him time in which to obtain. witnesses which 
were available and which would have established the inno-
cence of petitioner,-said L.A. Whitener offered to file a veri-
fied petition and affidavit to the effect that if a continuance 
were granted for forty-eight hours by the Court that he would 
be able to have material 'vituesscs in Court to testify on be-
half of the petitioner, which would. have conclusively shown 
that the petitioner was innocent of the crime he stood charged 
with, he being in the State of North Carolina at the time 
of _the commission of the crime of which he was charged. 
The '-\7itnesses, ................................... , being 
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those with whom A. A. Whitener had theretofore made ar-
rangements to be present and who would have been present 
under reasonable notice. 
The Court refused to grant the motion. The ·petitioner 
was forthwith arraigned, before Attorney L.A. Whitener was 
able to consult with him regarding any matters incident to 
l1is defense and said Whitener was given one hour in which 
to prepare the defense and obtain the evidence. 
To the rulings of the Court in disallowing the continuance 
asked for upon the grounds stated, petitioner in apt time 
objected and excepted. After the verdict of the jury and the 
judgment of the Court a motion was made to set aside the 
verdict of the jury and grant Garland Smith. a new trial be-
cause the verdict was contrary to the law and to the evidence 
and because the Court erred in overruling the motions made 
for a continuance, for admitting improper evidence over the 
objection of the accused, and in refusing certain instructions 
tendered. 
The Commonwealth introduced evidence by Dr. Carter and 
Dr. Hoover to show the co'rpu,s delicti. Further, J. T. Chaney 
testified that upon information received, he in company with 
C. 0. Mullins, Stover Terry, Bernard A. Puryear,. J. II. Hutch-
ins and ~:lack Tuck went to a point about two and one-half mile 
· from the main road between Clarksville and Boydton and 
upon going down a branch discovered a blockade still in op-
eration. This was about 12 o'clock noon on S'unday, De-
cember 29. That he did not see anyone of the persons who 
were at the still, but that someone ran away fro:tn the still, he 
giving chase and later coming upon W. G. Smith the father 
of Garland Smith, and R. L. Smith, the uncle, and Burton 
Smith, the brother of Garland Smith, this being some distance 
from where the· blockade still \vas in operation. That· he 
never saw Garland Smith at the still and had never seen him 
before. That the three Smiths named were taken into cus-
tody and went back to the still and started back down a plan-
tation road with the three prisoners handcuffed. That the 
officers were walking in single file, C. 0. 1viullins leading. 
That about three hours time had elapsed between the time 
that the still was discovered and until they were walking down 
the plantation road together to the main highway. That while 
walking down the plantation road witness heard a voice call 
'• halt!'' Thereupon he looked in the direction of the voice 
aud testified that he saw Garland Smith and that almost in-
stantaneously with the comamnd "halt" two shots were fired 
in rapid succession which fatally wounded officer Bernard 
A. Puryear and officer 'l\fack Tuck. That the person firing 
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the shots wore a corduroy coat with a high sheep skin collar 
on same, also that the person wore a cap. That the shots 
were fired. from a distance of 10 yards. That the person, who 
the witness testified was Garland Smith, was lying· in a ditch, 
having all of his body concealed, but witness testified he was 
able to see the face of Garland Smith when he raised the 
gun over the ditch, in which he 'vas lying, to fire.. That the 
witness fell to the ground together with others in the party 
and while in~ crouched position fired eight shots at the person 
firing from ambush. 
1\{r. C. 0. ~{ullins testified substantially the same as 1\'fr. 
Chaney and further testified that although he was leading· 
the procession in single file and had passed the point but 
several feet from where the voice "halt'' came from that he 
was unable to observe the features of the person in ambush 
and that all he did see was the person 'vho fired the shots 
fleeing from the ditch and that in his opinion the person firing 
the shots was about the same size as Garland Smith. That 
he heard the voice and that looking in the direction of the 
voice was unable to see anyone. That he was also nearer the 
person in ambush than the witness, J. T. Chaney, Stover 
Terry or J. If. Hutchins. 
J 
1\Ir. Stover Terry and 1\fr. J. H. Hutchins testified that they 
were in company with the officers and further testified that 
they could· see the features of the man who fired the shot 
and that the person firing the shots was Garland S'mith. 
Garland Smith went upon the stand and denied that h,e 
was guilty of murdering t}:le deceased officer Puryear. He 
further testified that about nine o'clock before the day of the 
homicide, which was Saturday after Christmas, he left his 
home and went to Clarksville and from there. to his former 
boyhood home in Catawba County, North Carolina. That he 
had received a letter from l\Hss l\fary Ward, which was in-
troduced in evidence, telling him that if he would come back 
. to North Carolina that she would marry him and tQat this 
was his purpose in leaving Virginia to come to North Caro-
lina. That he rode by automobile from his home to Durham, 
N. C., and on a passenger train from there to Hickory, N: C., 
some hvo hundred miles di~tant, arriving in I-Iickory, N. C., 
about midnight. That he went to a nearby cafe and saw one 
of his boyhood friends, Joe Hull, who consented to, and did, 
ride him to the home of his grandmother some fourteen miles 
from Hic-kory, arriving at his grandmother's home about two 
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o'clock Sunday morning, December 29. That his grand-
mother, 1\tirs. E. l\L Smith, and another grandmother, Mrs. 
R.einhardt," were present at their home, they living together, 
and that he was at the home of his grandmothers on Sunday, 
December 29th, the entire day. That he saw ~fr. Ed Seagle, 
a farmer, there on Sunday afternoon, together with Joe Hull 
and other people in the community. That he did not know 
that he was charged with the murder of the deceased until he 
was arrested ou January 25th, 1930, by the officers of Lincoln 
County, North Carolina. 
Mrs. W. G. Smith, the mother of Garland Smith, with nu-
.merous other witnesses, testified that Garland left his home 
near Clarksville, Vi~ginia, on Saturday, December 28, and 
before leaving stated that he was going. to Catawba County, 
North Carolina, to get married to l\fiss 1\Iary Vlard and that 
he did pack up his clothing and personal effects and took the 
same with him iu l1is suit case. 
l\irs. E. :M. Smith and 1\'Irs. Reinhardt, the grandmothers 
of Garland Smith, testified that Garland Smith was at· their 
home in Catawba. County, North Carolina, on Sunday, De..: 
cember 29, 1929, at the time it was charged that he committed 
the murder. 
1\fr. Ed Seagle and Joe Hull testified to the same· state of 
facts. There were numerous other people who saw Garland 
/ Smith in the community in the afternoon of Sunday, Decem·-
ber 29th. 
It will be contended tha.t the character of the surroundings 
and the conditions were such that rendered it impossible for 
anyone to have observed the identity of the person firing the 
fatal shots and that Garland Smith was in Catawba County, 
North Carolina, at the time of the homicide. 
All of the evidence tended to show that petitioner did not 
know the deceased, had not seen him before and that peti-
tioner bore no ill will or malice towards the deceased. All 
evidence tended to show that petitioner was a man of good 
character and had never been indicted for any violation or 
infraction of ·the criminal law. 
The only person in the raiding party that had known Gar-
land Smith was the witness J. H. I-Iutchins. He had known 
petitioner for ahou t 60 days. After· the fatal shooting peti-
tioner contends that the officers in the party and J. H. Ifutch-
ins did not and could not identity the person firing the shots 
and that the next day after a search of the home of petitioner's 
parents a certain photograph was seized and that everym1e 
in the raiding party who attempted to identify the petitioner 
as the person lying in the ditch, stated that the photograph 
6 Supreme Court of Appeals of Virginia. 
seized was the photograph of the person who did the .shooting. 
'l,he photograph is appended to the record and it _is respect-
fully submitted that same does not bear any likeness what-
ever to that of petitioner, but is the photograph of petitioner's 
brother who was in the custody of the officers at the time 
of the shooting. It follows, that the officers and J. H. Hutch-
ins were clearly mistaken in the identity of the person who 
fired the shots from the ditch, and admitted partially that 
they were mistaken, as is shown by their respective testimony 
bereinafter appearing in the record proper. 
It was shown during the trial of this case that petitioner 
was not at his home nor near the scene of the shooting by 
members of his family, and was further shown that he was 
in the County of Catawba, North Carolina, at the time men-
tioned, and the Commonwealth notwithstanding its prepara-
tion and diligence in the prosecution were unable to produce 
any testimony, other than that of the three members of the 
raiding party, that petitioner was in the Commonwealth of 
Virg·inia at the time of the homicide. The verdict of the 
jury should have been set. aside as being contrary to the 
weight of the evidence. 
The Commonwealth took the position that the only material 
testimony relied upon by petitioner to establish the fact that 
he was at his former home in North Carolina, was by the evi-
dence of his family and that no one free from interest in peti-
tioner gave testimony that he was in North Carolina at the 
time of the fatal shooting, to-wit: Sunday afternoon, De-· 
cember 29th, 1929. The Commonwealth attempted to show 
through the witness, A. L. Johnson, that petitioner came to 
his home to find his younger brother after the homicide. The 
witness Johnston stating "that he didn't see him, but took it 
to be one of the Smith boys". This evidence was .given over 
the objection and exception of petitioner and it is respectfully 
contended that the testimony was highly prejudicial. The 
Commonwealth introduced the witness T. W. Gregory, who 
testified to a conversation with Burton Smith, who 'vas, at 
the time, a prisoner in the common jail of "1\{ecklenburg 
County, said conversation being made in the a.bs~nce of peti-
tioner and tended to show that petitioner was attempting 
to conceal his whereabouts. It is contended that same was 
highly prejudicial to petitioner, and that the admission of 
same in evidence constituted reversible error as the testimony 
was incompetent and hearsay evidence. 
Petitioner filed a written motion for a postponement of 
the trial for a day later in the term in order that he might be 
given the opportunity to prepare his defense and to obtain the 
Garland Smith v: Commonwealth of Virginia. 7 
benefit of material witnesses in Catawba County, N. C., whom 
A. A. Whitener had theretofore made arrangements to be 
present at the trial and stating, among other things, that he 
could not safely go to trial without the benefit of the material 
witnesses and time to have his defense prepared. The mo-
tion was disallowed, petitioner excepting to the ruling. of the 
Court. . · 
It is contended that other errors were committed by the 
trial Court, which are discussed under their respective Bills 
of Exception. 
FIRST ASSIGNMENT OF ERROR. 
This assignmel)t was based on the insufficiency of the evi-
dence to identify Garland Smith as the person who did the 
shooting. 
It is true that three persons identified Garland Smith as 
the one who fired the shots. They were J. T. Chaney, Stover 
Terry and J. H. Hutchins. 
With the exception of Hutchins neither of the two other· 
witnesses had ever seen Garland· Smith before. It is most 
unlikely that they would have known who did the shooting 
by observing the features of a stranger at a distance of ten 
yards, with the stranger crouching behind a ditch, with some 
undergrowth, etc., there, with a high sheepskin collar up 
around his neck and a cap pulled down over his face, not to 
mention the fact that the stock of his gun undoubtedly hid 
the balance of his face. With two ,shots being fired unex-
pectedly into their midst and two of their fellows falling 
mortally wounded, and the slayer then running away, it is 
more than probable that under such circumstances the wit-
nesses could not have recognized anyone as the slayer. 
However, as proof that they were mistaken in the identity 
it should be remembered when the two doctors arrived on 
the scene shortly after the shooting, not a word was said by 
these witnesses as to the identity of the slayer. (Rec., pp. 
7-8.) It is submitted that had the witne~ses known who did 
the shooting they would have proclaimed it from the house-
tops. Their silence on this subject at that time indicates 
plainly that they did not recognize Garland Smith, or, if they 
thought they did, they were uncertain about it. 
Another fact that shows the witnesses did not recognize the 
accused was the testimony of C. 0. 1\tiullins, one of the offi-
cers in the party, who, it was testified, was closer to the spot 
from which the firing came than any of the others. He 
, 
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frankly states that he did not observe the features of the one 
that fired at them. 
Then, too, the following day, the officers went to· Garland 
Smith's home and searched it and found a photograph that 
they id~nitfied as the one who did the slaying. If they had 
known that Garland Smith was the ·guilty party why did they 
wait until the next day to go to his home looking for him? 
Why did they not go there immediately after the shooting 
and capture him before he had a chance to leave the State 1 
The photograph identified by them all as a picttt1~e of the 
guilty party turned out to be one of the brothers of the ac-
cu,.sed and not Garland Smith. 
When the '\vitness, J. T. Chaney, went to the jail with an-
other officer immediately. after Garland Smith's arrest, he did 
not then identify him as the guilty party. ·He explains this 
on the ground that he did not have time. It appears to coun-
sel that had he been ce~·tain of his identity the simple words 
~ 'I-Ie is the man'' would not have taken much ·time. 
As to the witness, J. H. Hutchins, it appeared that he said 
he recognized Garland Smith as the one who did the shooting, 
and that he had known him for about sixty days previous 
thereto. This is the witness who was asked if he had ever 
been convicted of any criminal offense himself which the court 
would not permit him to answer. Ife is the one who had 
been ordered off the land of Garland .8'mith when wrongfully 
hunting there, and admits that he was the one who directed 
the officers to the still. When we consider the ill-feeling be-
tween him and the accused, and know also that a large re-
ward had been offered for the capture of the guilty party, 
it is not hard to understand the identification of Garland 
Smith by this '\vitness. It is submitted, however, that this tes-
timony is untrustworthy and biased. 
It is submitted that the evidence of identity, in considera-
tion of th etestimony of those ·who swore that Garland Smith 
'\Vas not in the State a.t the time of the shooting, '\Vas insuf-. 
ficient to identify the accused and to convict him of the homi-
cide charged in the indictment. 
SECOND A.SSlGN~IENT OF ERROR. 
GIVING AND REFUSING INSTRUCTIONS. 
Instnt,ction, No. III. 
The following instruction "ras given for the Commonwealth 
over the objection of the accused: 
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"The Court instructs the·jury that every killing done with 
a deadly weapon in the previous possession of the accused is 
prirn.a facie murder in the first degree.'' 
This instruction ·was erroneous for several reasons: 
(1) There was· no evidence to show that the gun was ever 
in the previous possession of Garland Smith and therefore 
there was no evidence on which to base the instruction. 
(2) The instruction pointedly told the jury that "every 
killing'' with a deadly weapon which the accused had had· 
previous possession of was pri·ma facie murder in the first 
degree. This is not sound law as a person might have had a 
gun on a hunting trip with no unlawful purpose in mind and 
either accidentally or in the heat of passion, or under ade-
quate provocation killed the deceased. In the first instance 
the killing would have been excusable; in the second it would · 
have been murder in the second degree, and in the third it 
·would have been nothing more than manslaughter. The in-
struction given W01Jld simply make every killing with a deadly 
weapon murder in the first degree, which it is submitted is 
not the law. It is submitted that the instructions if given in 
· the above form should have read: ''Every unlawful killin'g 
done with a deadly weapon, without any, or upon slight provo-
cation, is prim,a facie willful, deliberate and premeditated 
killing, and throws upon the accused the necessity of proving 
extenuating circumstances. · 
Reed's Case, 98 Va. 828. 
Hall's Case, 89 V a. 178. 
Gray's Case, 92 V a. 77 4. 
Iforton 's Case, 99 V a. 853. 
Longley's Case, 99 V a. 811. 
George & John Jones' Case, 100 Ya. 855. 
Honesty's Case, 81 V a:· 292. 
As every unlawful killing in Virginia presumed to be mur-
der in the second degree, and no instruction wws given to 
that effect, it is contended that by the court singling out an 
instruction of murder in first degree and ignoring the possi-
bility of killilig in a. sudden passion, was error. 
It. should be remembered that so far as the evidei1ce shows 
there was no evidence to show : 
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A. That the gun was in the previous possession of Garland 
Smith, or 
B. That he had it in his previous possession to comJnit mur-
der with it, or 
C. That Garland Smith knew his father, brother and uncle 
had been arrested, or 
D. That the men in '\vhose custody they were ·were officers 
of the law. 
Even had the fact been true that Garland Smith had the 
gun in his previous possession and g·ave a mortal wound with 
it without any provocation, it would still be true that unless 
the evidence showed that the previous possession of the gun 
was with the intent to commit a homicide, then such possession 
would not render the killing· pri1na facie '\villful, deli hera te 
and premeditated. 
Reed's Case, 98 Va. 828. 
In this day of rival bootleg rings, gangs and hi-jackers, had 
the jury believea that Garland Smith had simply been out 
hunting with his gun and unexpectedly ran across strange 
men in the woods who had imprisoned his father,- brother 
and uncle, and had fired in a blind fit of passion, it is not 
beyond the realm of possibility that these facts might not 
have been taken into consideration in determining the rlegree· 
of guilt of the accused. There was also no evidence to show 
that Garland Smith had been in the ditch for any length of 
time prior to the killing, and consequently no proof that he 
was lying in 'vai t. 
Instruction No. IV. 
This assignment of error 'vas based on the instruction given 
for the Commonwealth as follows: 
"The Court instructs the jury that if, after considering 
.all the evidence, they have an abiding· conviction of the guilt 
of the accused, then they are satisfied beyond a reasonable 
qoubt as that term is used in the law." 
An abiding conviction of guilt is not the equivalent of be-
lief beyond a reasonable doubt. 
Garland Smi~h v. Commonwealth of Virginia. 11 
Williams vs. State, 19 South:. 826, 73 Miss. 820. 
Instruction No. D. 
This assignment of error was based on the refusal of the 
court to give for the accused the following instruction: 
''The Court instructs the jury that as a matter of law thaf 
the alibi relied upon by the defendant in this case tends to 
throw doubt upon the commission of the crime as the pres-
ence of the defendant at the time and place of the commis-
sion of ·the crime is very essential to guilt; if a reasonable 
doubt of guilt is raised, even by inconclusive evidence of an 
alibi, the defendant is entitled to the benefit of the doubt.''. 
The evident purpose of this instruction was to tell the jury 
that it was not necessary for the defendant to prove his alibi 
beyond a reasonable doubt, but that if they entertained a rea-
sonable doubt, even on inclusive evidence of an alibi, it was 
their duty to acquit. In other words, the defense of alibi did 
not have to be proved beyond a reasonable doubt. 
- A prisoner is never required to prove his defense beyond 
a. reasonable doubt. All he has to prove is such a state of 
facts as will raise a reasonable doubt as to the existence of a 
fact necessary for the Commonwealth to prove. · 
Sim1ns vs. Commonwealth, 134 Va. 738. 
In a West Virginia case where a person was charged with 
forgery and his defense was an alibi, the prisoner offered 
the following instruction among others, which the court re-
fused and which was held to be error: 
''The jury are further instn1cted that, if they should en-
tertain a reasonable doubt a~ to the defendant's guilt, they 
should find him not guilty, ~though the j'ltry might not br! able 
to find that the alibi was fully proved." (Italics mine.) 
In this case the opinion was delivered by Dent, Judge, who 
said: 
''There appears to be no good reason why these instruc-
tions were not given to the jury.· It is said that instructions 
to the same import had already been given; yet while this 
is true; these are 'vorded in a different manner from those 
given, with the evident intention of bringing to the atten-
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tion of the jury different phases of the defense, and while 
_they might have been the same in effect, yet in cases of 
doubt the prisoner is entitled to the benefit of it. It is not 
the disposition of this Court to encourage counsel in an undue 
repetition of the same questions of law, in repeated instruc-
tions, especially in civil cases; yet, where the evident pur-
pose is to protect the liberty or life of a prisoner, the court 
should be careful not to deprive him of his legal rights by a 
too strict construction of rules of practice. The. defense of 
the prisoner was not guilty, which he attempted to substanti· 
ate by proving an alibi. These instructions principally re-
lated to such alibi-especially the sixteenth and seventeenth. 
The burden of proving such alibi is upon the prisoner, but 
if the evidence tends to prove the same, m1d to show that 
he could not have been guilty of the offense charged, because 
he was absent from the place where, at the time when, it was 
committed, then it. would be proper for the court to instruct 
the jury that if there 'vas a reasonable .doubt whether the 
prisoner was at the place where, at the time when, the offense 
was committed, they should acquit him." Sta.te vs. Lowery, 
42 W. V a. 210. 
This case was reversed on the ground of the refusal of the 
trial court to give these instructions, although others of a 
similar nature had already been given in the case. 
In the case at bar it is contended that the court should have 
·given the instruction requested· and its refusal to so do con-
stituted reversible error. 
Inst1·uction F. 
This assignment of error is based upon the refusal of the 
trial court to give the following instruction for the accused: 
·"The Court instructs the Jury that before the Jury can con-
vict the accused, they must be satisfied from the evidence that 
he is guilty of the offense charged in the indictment. beyond 
all reasonable doubt. It is not sufficient that they should 
believe his probable guilt only or that the guilt of the ac-
cused is more probable than his innocence. No deg-ree of 
probability merely will authorize a conviction, but the evi-
dence must be of such a character and tendency as to produce 
a moral certainty of guilt, to the exclusion of all reasonable 
doubt, and in this connection the court further charges you 
that circumstances of suspicion, no matter how grace or 
strong, are not proof of guilt." 
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The instru~tion offered above has been given. in Virginia 
·many times, and is certainly a fair statement of the law. 
Nicholas' Case, 91 V a. 751. 
Henderson's Case, 98 Va. 798. 
Taylor's Case, 90 Va. 118. 
Kibler's Case, 94 V a. 813. 
It is contended that it was error to refuse to give the . 
·accused the benefit of the above instruction. Especially was 
this error in view of the refusal of the court to give the in-
stru~tion constituting the basis of objection about ''incon-
clusive evidence of an alibi". Inasmuch as Garland Smith's 
people were under arrest the jury might have thought that 
it was more "probable" than not that he did the shooting. 
' . 
Instruction H. 
This. assignment of error was based upon the refusal of 
the Court to give for the accused the follo\ving instruetion: 
"The Jury is instru~ted that when two persons had the 
same opoprtunity to commit an offense, and if npon the whole 
eviden~e in the case there remains a reasonable doubt as to 
which of the two committed it, then neither of the two can 
be convicted.'' 
This assignment of error, while not waived, will not be 
urged. 
THIR.D ASSIGN~iENT OF ERROR. 
This assignment of error was based on the refusal of the 
court to grant a continuance of the case. 
The facts concerning the motion for ·a continuance as taken 
from the Record, p. 45, seems to be as follows: 
That Garland Smith, a 22-year old boy from CatawlJa 
County, North Carolina, was charged with first degree lnur:-
der. He was arrested in North Carolina, waived extradition, 
and was placed in the Henrico Jail awaiting· trial in 1\{eclden-
hurg County where the offense occurred. His father, brother 
and uncle 'vere all in custody at the same time '-111 a charge 
of manufacturing liquor. 
The relatives of Garland Smith in North Carolina had em-
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ployed Mr. A. A. Whitener, a prominent attorney of Hickory, 
North Carolina, to defend him. Mr. Whitener had prepared 
his case and interviewed all the witnesses. A few days be-
fore the trial some member of 1\Ir. Whitener's family became 
very ill and he asked his son, Louis A. Whitener, a young at-
torney, also of Hickory, North Carolina, to go to the court 
and ask that the trial be postponed or continued for forty-
eight hours in order that he might be able to get there. The 
. record shows that Louis Whitener had never seen Garland. 
Smith before the day of the trial; that he had not had an 
opportunity to interview either the prisoner or any of his 
witnesses, nor to prepare his case. Being an attorney from 
another state and unfamiliar with Virginia practice, and hav-
ing been informed that there were material witnesses in North 
Carolina who 'vould prove the innocence of the accused and 
would come if word could be gotten to them, though they 
were not subject to process from a Virginia court, moved the 
court for a continuance to some day later in the term (forty-
eight hours) on the grounds of the illness of some member of 
his· father's family; his own lack of· opportunity to prepare 
his case due to no fault of either Garland Smith or himself, 
and due to the absence of material witnesses on behalf of the 
accused who were non-residents of the State, which motion 
the court overruled and on February 18th, 1930, one day 
after Garland Smtih was indicted, and only one hour after 
L. A. Wbitener had first seen him, he was placed on trial for 
his life, with the fatal results of the jury bringing in a ver-
dict of murder in the first degree with the punishment fixed 
at death. The prisoner was represented by a young attorney 
unfamiliar with Virginia practice or procedure, while the 
Commonwealth was represented by the Commonwealth's At-
toreny and a specially employed private assistant attorney 
for the Commonwealth. 
An analysis of the above facts shows that the motion for 
a continuance should be considered under the following 
heads: 
1. The absence of counsel on account of illness in his family 
ns a gTound for continuance. 
2. The lack of opportunity of the counsel who defended 
the accused to prepare his case as a ground for continuance, 
and 
3. The absence of material witnesses who were non-resi-
Garland Smith v. Commonwealth of Virginia.. 15 
dents of this state and not subject to process as a .ground for 
continuance. 
If the obvious purpose of the motion for a continuance was 
simply to delay the trial, there might have been some reason 
for speeding it up due to the high public feeling at the time, 
but where a boy has been indicted just the day before and 
his counsel simply asks for forty-eight hours continuance on 
the grounds above mentioned, it would seem that it was ob-
vious that the purpose was not simply to delay the proceed-
ings but a desire to get together all the evidence for the ac--
cused for the trial. 
1 . .Absence of Cownsel on account of illness in his family. 
Two early cases that hold that where the movant states on 
oath that one of his counsel, in whose assistance he materially 
relies, is absent, a continuance should be allowed. The re..: 
fusal to so allow was reversible error. 
Hook vs. Na;nny, 4 ·Hen. & M. 157. 
Rossett vs. Gardner, 3 W. Va. 531. 
A later case holds that where the defendant files an af-
fidavit stating that his chief counsel on whose assistance he 
has relied is unavoidably absent, he is entitled to a continu-
ance on this ground. 
IJ!J oore vs. _ M oo1·e, 72 W. V a. 260. 
In a Virginia case where the leading counsel was absent 
on account of sickness, it was held error to force a trial in 
spite of the fact that there were other counsel in the case. As 
was said by Richardson, J. : 
''The defendant's second bill of exceptions is founded upon 
tl1e action of the court refusing to continue the cause on the 
ground of the absence, by reason of sickness, of the leading 
counsel of the defendants. "\Ve are of the opinion· that this 
exception, too, is well founded. The bill of exceptions sets 
forth that at the calling of the cause the counsel for the de-
. fendants stated, and it appeared to the Court, that Chas. U:· 
Williams, the leading counsel for the defendants, was absent 
on account of his illness, and that on the first day of the term 
the counsel present had stated that, notwithstanding the ab-
sence of lVIr. Williams, they would go into the trial of the 
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cause should all their witnesses be present when the case 
should be called. And· thereupon the defendants, by their 
counsel, moved the court to continue the cause by reason of 
the absence of Mr. Williams, a material witness being absent, 
as set out in the first bill of exceptions; which motion the 
court overruled, and the defendants again excepted. There 
is abundant authority for the proposition that the court erred 
in this ruling. Allen vs. State, 10 Ga. 85; Shultz vs. Moore,, 
1 McLean (U. 8'.) 520; Prilntup vs. Mitchell, 19 Ga. 586; Rhode 
Island vs. Massaclvu.setts, 11 Peters 226 . 
• 
"It may, therefore, be said in general, that a continuance 
may be granted, not only for ~he absence of a party or his 
counsel, from unavoidable circumstances, but for honest mis:. 
· take or anything amounting to a serious· surprise. In all such 
-cases, however, the application should be wa_tched with jeal-
ousy, and the discretionary power of the court exercised with 
caution; but if there is no sufficient reason to induce the 
belief that the alleged ground of the motion is feigned, a con-
tinuance should be granted, ra'ther than to seriously imperil 
the just determination of the cause by refusing it." 
Myers a;nd Axtell vs. T1-ice, 86 Va. 841. 
Sickness in counsel's family, rendering it impossible for 
him to attend or prepare for trial, is sufficient grounds for 
continuance. 
Radford vs. Fowlkes, 85 Va. 820. 
The unexpected absence on the morning of the trial, of the 
local counsel for defendant charged with murder, without 
any notice to defendant, is ground for continuance. 
Lesl-ie vs. Com.monwealth, 1.9 l{y. L. R.ep. 1201, 42 S. W. 
1095. 
t 
And one indicted for murder, who has engaged in his de-
.. fense a firm of attorneys, relying on its senior member to 
conduct the defense in person, who absents himself from the 
term of court for the first two and a. half days of the term, 
under the honest belief that the case of his client will not be 
reached during that time, of which facts the trial j~dge is 
fully a.ware,-shonld not be compelled to go to tria.l on the 
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beginning of the third day of the term, with counsel appointed 
by the court, where a postponement until the afternoon is 
requested. 
Delk vs. State, 100 Ga. 61, 27 S. E. 152. 
Absence of counsel by reason of sickness or some other 
u~avoidable casualty may entitle the defendant to a continu-
ance. 
Brickey vs. State, 148 ... L\..rk. 595, 231 S. W. 549. 
Where defendant's counsel is taken sud_denly ill an hour 
before the case is called for trial and dies two days there-
after, the court erred in refusing a continuance and should 
have granted a new trial. 
Teter vs. Sta.te, 7 Okla. Crim. Rep. 165, 112 Pac. 1115. 
In the case at bar ::Mr. A . .A.. Whitener was the sole coun-
sel employed by the relatives of the accused, and young Louis 
\Vhitener was not even associated in the case. Y ou:ng White-
ner knew nothing of the case and merely appeared in eourt 
to make the continuance on behalf of his father. If the above 
cases hold that it was error to force a trial in the absence of 
leading counsel, how much more serious is the error in forcing 
a trial in the absence of the sole counsel and being compelled 
to accept the services of a young man, while thoroughly 
capable, was nevertheless· ignorant of the facts of the case 
as well as the procedure in the courts of Virginia. 
If the constitution of Virginia guarantees to every person 
accused .of crime the benefit and assistance of counsel in his 
defense, in what way has he been permitted the benefit of 
counsel where the only one employed by him, through no fault 
of his ow·n, was not with him during the progress of his 
trial f 
Human life should not be held so cheap as to be considered 
of less value than the loss of forty-eight hours' time. 
It is most earnestly urged that forcing· the accused into 
trial in the absence of his counsel· was grievous error and 
on this ground the judgment should be reversed, the verdict 
set aside and a. new trial granted. 
2. The lack of OlJ1iortun·ity to prepare a.s ground for co·n-
tinua,nce. 
18 Supreme Court of Appeals of Virginia. 
. . A necessary prerequisite to a fair and impartial trial is 
the rig·ht to present to the court all the evidence on behalf of 
the accused as well as the Commonwealth. I.f his counsel has 
no reasonable opportunity to collect his evidence and inter-
view his witnesses, it is easy to see· how seriously handicapped 
the prisoner is in obtaining a full hearing. 
While it is conceded that frequently there are cases which 
public policy demands a speedy bringing to justice of the 
, guilty party, yet this should never be done at the sacrifice of 
doing injustice to any individual. 
It is conceded that Section 4893 permits a court to arraign 
and try a person charged· with a felony at the same term of 
court unless good cause is shown why this should not be done. 
: It is conceded that this Court has held that where a person 
has been indicted one day he may be tried the next, and other 
decisons are to the effect that two days after indictment was 
not too early, but a casual examination of all of these cases 
will show that there was no g·ood reason shown for the con-
tinuance such as the absence of material witnesses, the illness 
·of counsel, and the lack of preparation. 
As was said in Tho'mpson vs. Co'IJ1/Jn0111Wealth, 131 Va. 847, 
where a boy was indicted one day and tried the next: · 
''It does not appear when the prisoner had employed coun-
sel, or for what length of time they had been acting for him 
prior to the time of the trial. Nor does it appear that the 
prisoner did not have a fair and impartial trial, that he did 
·not have all persons present as 'vitnesses 'vho knew anything 
that was favorable to him, or that his counsel did not make a 
defense for him as good as he could have done if his case had 
heen continued.'' 
But in the case at. bar it appears that numerous errors were 
made in the trial of the case; that he did not have all the per-
sons present who knew tl1ings favorable to him, and his coun-
sel, who knew nothing of his case or the Virginia procedure, 
could hardly be expected to have made as good a defense 
for him as he could have had the case been continued and 
he had had time to prepare himself for trial. 
In another case where attorneys were appointed to defend 
a prisoner, one of whom was appointed three days before, a 
continuance to the next day 'vas refused, and the Court said: 
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''It seems to us that the court should have exercised its 
discretion otherwise, but that is not our. que~tion. The ques-
tion here is whether it is cause for reversal of the judgment. 
If we could see that any evidence for the accused was in ex-
istence or attainable, we might say he was prejudiced by this 
haste, and we could see some force in this complaint; but not 
a person was suggested as a probable witness; not one mat ... 
ter which the accused could prove, or expected to prove as 
requried by law.'' 
Hurd's Case, 5 Leigh. 715. 
Q 
But in the case a.t bar these things have been made to ap-
pear and the accused was certainly prejudiced by the haste 
of his trial, and this haste constitutes reversible error. 
3. The absence of 'material witnesses. 
The motion for continuance should have been granted be-
cause of the absence. of material witnesses who would have 
proved the defense of alibi-such witnesses being non-resi-
dents of this State and in no way related to the accused. 
That the absence of material witnesses for the accused is 
a valid ground for continuance is that out of voluminous 
authorities to sustatin that proposition only one case will be 
cited in which the court said: 
"We think the accused 'vas entitled to be fully heard be-
fore he was condemned. An accused cannot be fairly tried 
until he has been fully heard under the established rules of 
law as set forth above." 
Phillips vs. Co·mrnonwealth, 90 Va. 401. 
In the above case a material witness was absent and a con-
viction was reversed for the failure of the trial court to grant 
a continuance. 
The requirements of a motion for a continuance on the 
ground of the absence of material witnesses are generally 
laid down as follows : 
(1) That the. party has used due diligence to procure the 
attendance of the witness. 
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(2) That the witness is material. 
(3) That the same facts cannot be proved by any other 
witness. 
( 4) That the party, where the absent witness is a non-resi-
dent, has reasonable grounds to believe that he can procure 
his att~ndance at a subsequent term of court. 
Cremeans vs. Corn., 104 Va. 860. 
Lufty vs. Co'm., 125 Va .. 707. 
~-
A motion for a continuance should be accompauied by an 
affidavit setting forth the abov~ facts. 
Co1wmon.weaJ,th vs. Nlister, 75 Va. 5. 
Taking up the last mentioned requirement first, namely, 
that a motion for continuance on the ground of the absence 
of a material witness should be accompanied by an affidavit, 
it should be remembered that in the case at bar the young 
attorney, who was practically drafted to represent Garland 
Smith on an hour's notice, was from North Carolina and not 
familiar with the requirements of Virginia practice. Yet he 
suggested to the Court that he should file an affidavit in sup-
port of his motion for a continuance and was told by the 
trial judge that he would not require it but would accept 
his statement at bar. A written petition, however, signed by 
Garland Smith, was presented to the court setting fo:.;th the 
absence of his witnesses. As }'Ir. Whitener had only an hour's 
time to get ready for trial he did not have time to consult all 
his witnesses and his client and prepare their evidence and 
prepare affida:v'its also. As }\;fr. Whitener had never been 
able to talk with either his client or the absent witnesses .-
before the da.y of the trial as his father had intended to try 
the case, it was impossible for him to state under· oath what 
the absent witnesses would say. Under the circumstances 
as outlined above, it is not believed that any question will 
be raised as to the requirements of an affidavit, especially 
in view of the fact that this case involves the issues of life 
and death. 
Taking the other points in the order named it will be seen 
that a fair compliance with their requirements have been · 
had:· 
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. (1) That the party has used due diligence to procure tile 
attendance of the witnesses. 
Due diligence generally means the placing of process ·in 
the hands of the sheriff in time for service. In the case at 
bar it should be remembered that the witnesses who were 
absent were non-residents and not subject to the processes 
of a Virginia court. The only way they could be induced to 
testify would be by their voluntary appearance .. As they lived 
about three hundred miles from the scene of the crime it is 
only fair to assume that they would expect and would be en-
titled to a reasonable notice in order to be able to leave 
their homes and get to the place of trial. 
As Garland Smith was not indicted until February 17th, 
1930, the elder \;vhitener and all the witnesses had a right 
to assume that they would be given an opportunity of trav-
eling the three hundred· odd mil~s to be present when needed. 
Instead, ·Garland Smith was indicted one day and the next 
day was placed on trial in spite of his protestations of in-. 
nocence and of the existence of material witnesses on his be-
half who would be present if word could be gotten to them. 
The attorney, A. A. Whitener, who had been employed to 
represent the accused, had interviewed aU these witnesses and 
was ready for trial and would 11ave been present had it uot 
been for matters entirely beyond his control-the desperate 
illness of his sister in a local hospital. He sent his son to 
ask for a continuance of forty-eight hours to enable him to be 
present and to notify the witnesses of the day of trial, but 
this motion was refused. The la'v does not expect the im-
possible of human being·s, and in the case at bar due dili-
gence had certainly been exercised. The day of trial could not 
have been known until after the· Grand Jury had indicted 
Garland Smith, as Grand Juries have sometime been known 
to fail to find a true bill. Therefore, 'vhen the accused was 
indicted one day and forced to trial the follow·ing morning, 
it wo·u.ld have been a physi,cal im.poss·ibility to ha1)e gotten 
word to aU the defense witnesses in Catawba Co,wnty, North 
Carolina., aro-u~tu:l three hundred 1niles away, and had thmn 
111"esent in tim,e for the defense to safely announce they were 
'ready for trial the~ next day. The messages could not have 
reached them in time nor could they have gotten to the place 
of trial in time. 
The .second, third and fourth requirements will be taken 
up under one l1ead, namely, the materiality of the witness, 
that the same faets cannot be proved by some other witness, 
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and that the party cannot safely go to trial in the absence 
of such witness. 
The witnesses who were absent were alibi witnesses to 
prove the presence of Garland Smith in the State of North 
Carolina at the time of the homicide. Counsel is informed 
that these witensses are not related to the accused and are 
very reputable people in the community. Counsel have been 
able to secure affidavits from these witnesses subsequent to 
the trial which he had no opportunity to obtain when the 
motion for a continuance was made and will gladly be sub-
mitted to the court for inspection should the Court so de-
sire. 
As the defense of alibi disputes the presence of the accused 
at the place of the crime, there can be no doubt but that alibi 
witnesses are most Il}.aterial. The general rule is that testi-
mony to any alibi in a criminal case is of so material a nature 
that, if the absence of a witness who will give such testimony 
is shown, a continuance should be granted. 
People vs. lTonlJ Chwng (1907), 5 Cal. App. 587, 91 Pac. 
105. 
Reid vs. State, 23 Ga. 190 . 
.Allen vs. State, 112 Ga. 752, 38 S. E. 79. 
Binns vs. State, 38 Ind. 277. 
Connors vs. State, 183 Ind. 277. 
Petty vs. C~rn., 12 Ky. L. Rep. 919, 15 S. W. 1059. 
State vs. Dew·itt, 152 l\fo. 76, 53 S. W. 429. 
JtV allace vs. State, 46 Tex. Crim. Rep. 341, 81 S'. W. 966. 
The rule that the same facts could not be proved by other 
witnesses does not apply in a case where the defense is an 
alibi and such evidence is not cumulative. From the very 
nature of the defense the more witnesses that can be pro-
duced to prove the alibi the stronger the defense is. 
The case of Baimonte vs. State, 101 Tex. Crim. Rep. 622', 
276 S. W. 921, and the subject of a good note in 41 A. L. R. 
1527, is a very well reasoned case along this line. ' 
This was a case where the accused was' charged 'vith selling 
liquor and his defense was an alibi. Several witnesses for 
the State identified the accused as the one who sold the liquor, 
but this identity was disputed. The accused contended that at 
the time the liquor was sold he was in another State and 
had a witness, who was in no way related to him ,to prove 
the same~ He moved for a continuance on the ground of 
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the absence of this witness which motion was overruled. Upon 
the trial certain relatives of the accused testified as to his 
alibi, but he was convicted and appealed. ·Held, that the 
evidence of the absent witness to an alibi was most material 
and was not cumulative, in spite of the fact that his relatives 
had already testified for him in the case. 
The Court said : 
"We are of the opinion that the court erred in refusing 
this application for a continuance and in refusing a new trial. 
The testimony of the witness Court was very material to 
the defendant, and, the object of it being to prove a alibi, it 
does not come within the objection that it is merely cumula-
tive testimony. It has been often held by this court that the 
fact the evidence is cumulative where it is sought to estab-
lish an alibi is no reason for its exclusion, but, on the con-
trary, the greater the number of witnesses to the cfacts es-
tablishing it, the stronger ordinarily would be the reliance 
upon and conviction of its truth.'' 
"Besides, this witness :tYiullins was in no way related to 
the defendant, and was apparently a disinterested Witness, 
and more likely for that reason to be credited by the jury 
than the mother, 'vife, and brother of the defendant." 
Therefore, the.re can be no question as to the materiauty of 
the absent witnesses in the case at bar, nor would their tes-
timony be cumulative, and in their absence the accused could 
not have safely gone to trial. 
The last requirement is that where the witnesses are non-
residents the defendant must have reasonable grounds to ex-
pect that they will be present when the case is next called. 
In the case at bar the statement of L. A. Whitener, an hon-
orable and upstanding attorney, should be all the assurance 
that the court should require that it is reasonably certain 
that these ·witnesses '\\ill be forthcoming on another trial. 
Therefore, it is respectfully submitted that all the require-
ments for a motion on the ground of absent witnesses has been 
fairly met, and the refusal of the court to grant a continuance 
under the circumstances was reversible error. 
,-
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FOURTH ASSIGN~fENT OF ERROR. 
This assignment of error was based on the testimony of 
T. W. Gregory, a ·'vitness introduced by the Commonwealth 
in rebuttal after the defense had ·rested. Over the objection 
of the defendant this witness was permitted to testify to a 
conversation purporting to have been had with Burton Smith, 
a brother of Garland Smith, the accused, after Burton Smith, 
W. J. Smith and R. L. Smith were arrested and were in jail. 
S'uch conversation was admittedly held out of the presence 
of ·Garland Smith, the defendant. This testimony was a~ 
follows: 
A. ''Burton Smith told me that Garla11d Smith had gone 
to West Virginia some two or three weeks before December 
29th, and that he did not know where he was. He seemed to 
~ry to conceal the whereabouts of Garland Smith.'' 
The defendant then moved to strike this evidence from the 
record and instruct the jury accordingly, which motion was 
overruled and the defendant excepted. 
It is the earnest contention of the defendant that this evi-
dence nqt only violated the hearsay rule of evidence, but also 
permitted the witness to express his opinion that ''He 
seemed to try to conceal the whereabouts of Garland Smith'' 
and was very prejudicial to the accused. 
IS A CONVERSATION HAD WITH A TIDRD PER-
SON OUT OF THE PRESENCE· OF THE ACCUSED 
COMPETENT AS EVIDENCE AGAINST THE AC-
CUSED¥ 
The courts have held that hearsay evidence cannot be used 
against an accused. This rule is so firmly fixed and so uni-
versally adhered to that it seems trivial to cite authorities 
in support thereof. The very purpose ·of requiring that a 
person on trial shall be confronted 'vith the witnesses against 
him is to enable him to cross-examine the witnesses and to en-
able the jury to observe their demeanor on the stand, and to 
bring out any bias or prejudice that might exist. As was 
said in TV ampler vs. Hopki1?JS, 108 Va. 709: 
'':Hearsay evidence is excluded, because a witness ought to 
be subject to cross examination, that being a test of truth. It 
ought to appear what his powers of perception were, his op-
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portunities of s~rving, the strength of his recollection, and 
his disposition to speak the truth.'' 
It would be hazardous indeed to the rights of parties were 
they subject to conviction on the unsworn statements of third 
parties made out of their presence and to an interested party. 
on the other side. · · 
In the case of Scruggs vs. Conunonwealth, 125 Va. 736, the 
court in a homicide prosecution admitted evidence of an al-. 
leged conversation of the deceased with ·a 'vitness, but not 
in the presence of the accused, ''that he owed her some money 
and had to pay it back to her'', which was ·held to be re-
versible error. As was said by Whittle, P.: 
''The second assignment of error is to the action of the 
court in admitting evidence of an alleged conversation of the 
deceased with a witness (but not hi the presence of the ac-
cused) 'that he owed her some money and had to pay it back . 
to her; and that when she was down in the country on a visit 
Mr. Scruggs wrote her that someone had broken in the house 
and stolen his money.' · 
This· alleged conversation was plainly inadmissible under 
the he~rsay rule.''. 
"Our conclusion upon the whole case is that both assign-
ments of error are well taken, and that the judgment must be 
rove~sed, the verdict set aside, and the case remanded for a 
ne'v trial to be had therein, should the prosecution deem a 
new trial advisable. '' 
In Bowles vs. Commonwealth, 103 .. Va. 816, on a prosecution 
for homicide, a conversaiton as to the circumstances of the 
affray between deceased and a witness, had about six hours 
after the affray, regarding the circumstances of the affray, 
is mere hearsay. · 
Grubbs vs. City of Quit1natJ~, 85 S. E. 678, 16 Ga. App. 503; 
where admission of evidence of conversation not had in the 
presence of the accused, held ground for reversal, where it 
tended to contradict the testimony of his witness that an in-
toxicant w·as a gift, and not sold in violation of an ordin-
ance. 
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M opsikov vs. Cook, 122 V a. 579, was an action for slander 
where the plaintiff was allowed to testify "that his little girl 
said to him: Father, what is this they say about me, they 
say I am a nigger''. This evidence was held reversible error 
. because it was hearsay evidence, and not a statement made 
by the defendant, nor caused to be made by him, and was not 
made in his presence. 
Cardoza vs. IJ.fiddle .Atlantic lnunigratoin Company, Inc., 
116 V a. 342, 'vas a case in which a conversation between the 
agent of the plaintiff and a third person who was neither 
a party nor a privy to the contract sued on, in the absence 
of the defendant, was admitted, and upon appeal held to be 
hearsay and not admissible against the defendant and con-
stituted reversible error. 
There is no difference in principle in the above cited cases 
where the introduction of such evidence was held to be mere 
1warsay and reversible error and the case at bar where the 
witness was permitted to testify to material statements al-
leged to have been made by the brother of the accused·, after 
the homicide, and out of the presence of the accused, con-
cerning his whereabouts on the day of the homicide. 
In the case at bar the defendant, Garland Smith, had tes-
tified that he was not present in the State of Virginia at the 
time of the homicide, in December, 1929, but had left the day 
before for his home in North Carolina. 'Vhen the Common-
wealth introduced tl1e alleged conversation of Burton Smith, 
his brother, in rebuttal, to the effect that Garland Smith had 
left for West Virginia ·some 'two or three weeks prior to the 
killing, it tended to contradict the testimony of the accused 
and naturally threw doubt on the vital question of just when 
Garland .Smith did leave for North Carolina, and raised the 
suspicion that the defense of an alibi 'vas a fictitious one, 
framed up to meet the situation. This suspicion was strength-
ened when the witness 'vas permitted to say that ''He seemed 
to try to conceal the whereabouts of Garland Smith". This 
last statement alone would make the jury believe that Bur-
ton Smith thought Garland Smith guilty and was trying to 
conceal his whereabouts from the officers of the law. There 
could hardly have been more prejudicial evidence introduced 
against the accused to discredit his alibi than the statement 
of his brother which was in no way in accord 'vith his own 
statement on the stand. , 
Burton Smith testified for the defendant and was not asked 
by the Gommonwealth if he had made such a statement to 
Mr~ Gregory. No foundation whatever was laid for contra-
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dieting him by a previous contradictory statement, and was 
in no way admissible in rebuttal. 
The admission of this evidence was highly prejudicial to 
the accused and should constitute sufficient ground for re-
versing the judgment, setting· the verdict aside and granting 
a new trial.· 
FIFTI-I A8SIGNMENT OF ERROR. 
This assignment of error is based upon the testimony of 
A. L. Johnson (R., p. 29), introduced by the Commonwealth 
in rebuttal in an effort to disprove the alibi of Garland Smith 
by showing that he was seen by the witness Johnson on the 
evening of December 29th, 1929, at the witness' home when 
the defendant had testified that he had left the State of Vir-
ginia on the preceding Saturday morning. This evidence 
was as follows: 
"Q. State whether or not you saw Garland Smith on the 
evening of Sunday, December 29th~ 
A. Someone came to my home and inquired for the younger 
Smith boy. There were three people, two Smith women, and 
a man I took to be one of the Smith boys. It was at night 
and I could not see who it 'vas but took it to be one of the 
Smith boys.'' 
The defendant moved to strike out this evidence as being 
irrelevant, misleading and incompetent and to instruct the 
jury not to consider the same, which motion was overruled 
and the defendant excepted. 
It should be noted that the question asked whether or not 
the witness had seen Garland 81nith, and the answer was to 
the effect that he took the person he saw to be one of the 
Smith boys. Inasmuch as the other S'mith boys were at that 
time in the custody of the law on the· liquor charge, the in-
ference was inescapable that the party he saw was Garland 
Smith.· -
The answer expresses the opinimi of the witness and no 
foundation whatever was laid to show that he was in any way 
qualified to express an opinion as to the identity of the ac-
cused. There is no evidence whatever to show that A. L. 
,Johnson had ever seen Garland Smith before or knew his 
voice or anything about him, that would in any way justify 
an inference that the person he saw was the aooused. Nor 
was the witness called upon to identify the prisoner at the 
r 
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bar as the same boy he saw on that Sunday night in De-
. cember. In .fact the witness says that it was night and he 
.did not see who it was but took it to be one of the Smith 
boys. 
Therefore, the Commonwealth is caught upon the horns of 
a dilemma: if the person he saw was Garland 'Smith there 
was no evidnece to show that the 'vitness had ever seen him 
before and had no knowledge upon which to base his opinion 
as to his identity, and in fact says he did not see who it was, 
and was therefore inadmissiple an4 incompetent; if the per-
son he sa'v was not Garland Smith, then the admission of 
such evidence in reply to a question as to whether or not he 
saw Garland Smith, was very misleading and prejudicial to 
the accused. 
The only purpose that the Commonwealth could have in 
introducing this testimony in rebuttal was to attempt to de-
stroy the alibi proved by the accused. The question of the 
presence of the accused on the Sunday in question was di-
rectly in issue, and to permit a witness to express an opinion 
without any foundation for it whatever involving a material 
issue· in the case which tended to contradict the defense, was 
.very prejudicial to the rights of the accused ·and should 
constitute reversible error. 
As :was said in State vs. Harr, 38 W.Va. 63: 
" * * • it is the constant practice to receive in evidence 
any witness' belief of the identity of a person, p1·ovided he 
has any knowledge of sttch 11erson." (Italics mine.) 
1 Greenl. Ev., Sec. 140; I-Iopper's Case, 6 Gratt. 684. 
The converse of this is also true-that where a witness is 
not shown to have any knowledge of a person he cannot ex-
press an opinion as to his identity. 
SIXTH ASS'LGN:NIENT OF ERROR. 
This assignment of error is based on the testimony of 
Sheriff vV. R. Beales (R., p. 30) introduced by the Common-
wealth in rebuttal. His testimony was as follows: 
"I went to t11e scene of the shooting immediately after tlH~ 
officers were shot. I examined the ditch in which the man 
who fired the shot was lying and the ditch is about knee deep, 
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and is about ten steps from the edge of the road in which 
the officers were killed and there is no obstruction between 
the ditch and the road that would obstruct the view of the 
man as he fired. Yes, it is true that a man would necessarily 
expose himself to view when he raised up to shoot over tlie 
head of the ditch at a man in the path or road." ' 
This evidence was objected to on the ground that the wit-
ness was giving an opinion as to whether the person who fired 
the shot would be exposed to view when so doing, but was 
permitted to ·go to the jury and the court refused to strike 
it out and the defendant excepted. 
It should be remembered that Sheriff Beales was not among 
those present when the shooting occurred. His only knowl-
edge of the affair 'vas based upon ·what others had told 
him. 
One of the vital questions in issue was whether or not the 
officers who were present could see the person who fired the 
shots. Several testified that they did while C. 0. Mullins 
testified that he did not, he too, being a Commonwealth wit-
ness. To permit the sheriff, who was not present, to express 
an opinion that the person who fired the shot would neces-
sarily expose himself to view, was to permit him to bolster the 
evidence of the Commonwealth on a controverted point by 
inadmissible evidence. 
The vice in his testimony was based on the fact that his 
opinion was based on hearsay (as he had no personal knowi-
edge .of the place from which the· shots came), and also on 
the assumption that the person wpo fired the shots did ac-
tually raise up to do so, and further because of the fact that 
the jury could judge of this matter as well as he and his ex-
pression of opinion on the issue invaded the province of the 
jury and was in no way admissible. 
The opinion of a witness is inadmissible, when all the facts 
are capable of being clearly described, so that the jurors may 
readily form correct conclusions therefrom. 
Lakeside Inn CoTporation vs. Co1w1nonwealth, 134 Va. 696. 
In the case at bar tl1e physical surroundings and conditions 
could have been described so that the jury could draw its 
own conclusion as to whether it would he necessary for a man 
to raise up in order to shoot from a ditch, and if he did so 
whether he woulq be apparent to observation. But permitting 
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the sheriff, after having been told where the shots came from, 
which may or may not have been the correct spot, to testify 
that a person would necessarily have to expose himself to 
view in shooting from that spot, was an abuse of the opinion 
rule and certainly undertook to convince the jury of the 
Commonwealth's side of a controverted and material matter, 
concerning a thing about which the jury were thoroughly 
capable of drawing their own conclusion. It is submitted that 
the admission of this evidence was prejudicial error. 
SEVENTH ASSIGNI\iENT OF ER.ROR. 
This assignment of error was based on the refusal of the 
court to permit counsel for the aooused to ask the witness for 
the Commonwealth, J. H. Hutchins the following question: 
'' Q. Have you ever been indicted or convicted of any crim-
inal offence yourself f '' 
This question was objected to by the Commonwealth and 
the ol?jection was sustained. The defendant excepted. 
-Section 4779 of the Code of Virginia is as follows: 
''Conviction of felony or perjury shall not render the con-
vict incompetent to testify, but the fact of conviction may be 
shown in evidence to affect his credit.'' 
The question does not indicate 'vhether the 'vitness had 
been convicted of a felony or not, and, it is conceded that this 
question under our practice should have been asked in some-
what a different form. However, with an attorney from an-
other state, unfamiliar with our practice, it would seem that 
he should have been permitted to ask the question h1 the 
proper way and if the question applied to a conviction of a 
felony should have been answered. 
It is submitted, however, that the question as asked, in-
cluded the conviction of felonies as well as other offenses, 
as he was asked if he had ever been convictea of any ct·i1nvnal 
6ffense. 
The defendant, Garland Smtih, 'vas condemned to death by 
electrocution, and the date of the execution set for June 2nd, 
1930. However, due to the intervention of interested citi-
zens His Excellency the Governor of Virginia reprieved the 
accused until July 11th, 1930, but stated in a letter to Mr. 
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L.A. Whitener that he would ask that we present our peti-
tion for a writ of error so that it could be acted upon by 
June 25th, 1930, as he expected to be out of the State after 
that date and until the middle of July, which would be after 
the time set for the execution. On the short notice we have 
had we have prepared this petition for a writ of error and 
most earnestly request that the Honorable Judges of the 
Court of Appeals of Virginia pass on this petition as soon 
as possible before the possibility of a seeond reprieve is 
made improbable by the absence of the Governor. 
A copy of this petition for a writ of error has this 11th 
day of June, 1930, been mailed by registered letter to Mr. E. 
Chambers Goode, Attorney for the Commonwealth for the 
County of !{ecklepburg, at Boydton, Virginia, as.,required 
by the rules of this court, to give him the requisite ten days' 
notice to file a reply if he so desires. '· 
The plaintiff in error will rely upon this petition as his 
opening brief. 
Counsel for the accused respectfully asks leave of the Hon-
orable Judges of the Supreme Court of Appeals the right to 
state orally the reasons for reviewing the decision com-\ 
plained of, and will come to Wytheville, Virginia, immediately 
upon receiving notice that this leave is granted, or, if the 
court has adjourned by that time, would like to be heard in 
Richmond, Virginia. 
For the foregoing reasons your petitioner prays that a 
writ of error and sz~tpersedeas may be awarded, and that the 
said judgment of death of the Circuit Court of }.{ecklenburg 
County may be reviewed and reversed, and that such judg-
ment as may be proper may be entered in this Court. 
Respectfully submitted, 
GARLAND SMITH, 
GORDON B. Al\'IBLER, 
LOUIS' A. WHITENER, 
By G. B. A. Counsel. 
By Counsel. 
I, Gordon B. Ambler, an attorney practicing in the Su-
preme Court of Appeals of Virginia, do hereby certify that 
in my opinion the judgment complained of in the foregoing 
I -
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petition should be reviewed and reversed by the Supreme 
Court of Appeals of Virginia. 
GORDON B. A~fBLER. 
'. 
Received June 13, 1930.-
(See photograph attached.) 
Virginia: 
. In the Supreme Court of Appeals, held at the Court House 
of Wythe County, in the Town of 'Vytheville, on Thursday, 
the 19th da.y of June, 1930 : 
Upon .the petition of Garland Smith a writ of error and 
supersedeas is awarded him to a judgment of the circuit court 
of Mecklenburg County, Virginia, rendered on the 20th day 
of February, 1930, in. a prosecution therein by the Common-
wealth of Virginia against Garland Smith for a felony, where-
by·he was found guilty and sentenced to be electrocuted; but 
the said· .c;upersedeas is not to operate to discharge the ac-
cused from custody, if in custody, nor to release him from 
bail, if out on bail. 
A Copy-Teste: 
J. I\L KELLY, Clerk. 
Copy certified to Oircui t Court. 
K. 
VIRGINIA: 
_:_ .. --. ~ ... --~-- ·. 
PLEAS before the Circuit Court of I\iecklenburg County 
at the Court House of said County on the 18th day of Feb-
ruary, 1930: 
Be it remembered that heretofore, to-wit: in vacation in the 
Circuit Court of the County of Mecklenburg, Va., on the 29th 
day of January, 1930: 
Commonwealth of Virginia 
vs. 
Garland Smith. 
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ORDER. 
To H. F. Hutcheson, Clerk of the Circuit Court of Meclden-
burg, Va.: 
It appearing to the Judge of the Circuit Court of Mecklen-
burg that Garland Smith charged with murder has been ap-
prehended, and that it is hest for the peace and good order 
of the County of Mecklenburg and for the safety of the 
prisoner for the said Garland Smith to be detained in some 
jail other than 1\fecklenburg. _It is therefore ordered that the 
Sheriff of l\fecklenburg deliver to the jailor of Henrico County 
Garland Smith there to be safely held until he is wanted at 
the Feb. Term, 1930, for trial. 
Enter the above as a vacation order. 
E. W. HUDGINS'. 
page 2 } And at another da.y, to-wit: at a Circuit Court 
held in and for the County of JYiecklenburg at the 
Court House thereof on the 17th day of February, 1930, ,J. I-I. 
Wall, foreman, ... ~. R. Holderby, H. :htf. Harris, J. A. Creedle, 
J. W. Young, R.. L. Thomasson, B. R. Roberts and R. H. 
Goode, were sworn a special ·Grand Jury of inquest for the . 
body of the County of ~fecldenburg, and having received their 
charge, retired, and after sometime returned into Court and 
upon their oaths, among other things, present: An indict-
ment against Garland Smith, Felony, (l\iurder) A True Bill. 
Said indictment is in these words : 
Common wealth of Virginia. 
vs. 
Garland Smith. 
Felony (1\furder) .. 
Virginia, 
l\fecldenburg County, to-wit: 
Ci1~cuit Court for the said County. 
The Grand jurors of the Commonwealth in and for the body 
of the County of l\fecklenburg and now attending upon the 
Circuit Court thereof at its February term, 1930, upon theil 
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oath present, that Garland Smith, in the county of Mecklen-
burg and within the jurisdiction of this court, on or about, 
to-wit: the 29th day of December, 1929. In and upon one 
Bernard A. Puryear then and there bengi, feloniously wil-
fully, deliberately, premeditatedly and of his malice afore-
thought did commit an assault, and a certain shot gun loaded 
with gunpowder and divers, to-wit: .with numerous metal 
pellets commonly called shot, which he the said 
page 3 ~ Garland Smith in his hand or hands then and there 
had and held, did shoot off and discharge, at,· to-
wards, against and upon him the said Bernard A. Puryear, 
giving to him the said Bernard A. Puryear with the shot 
aforesaid from the gun aforesaid shot off as aforesaid, by 
him the said Garland Smith numerous mortal wounds, of 
which mortal wounds the said Bernard A. Puryear did lan-
quish and languishing did live, for the space, to-wit of fifteen 
hours, when, on to-wit: the 30th day of December, 1929, he 
languishing did die, at, to-wit: Oxford, N. C. 
So the jurors aforesaid upon their oaths aforesaid do sa.y, 
that he the said Garland Smith, in the manner and by the 
means aforesaid, at the time and place aforesaid, him the said 
Bernard A. Puryear, feloniously, wilfully, deliberately and 
premeditatedly and of his malice aforethought did kill and 
murder against the peace and diginity of the Commonwealth. 
Indictment for Felony. 1\furder. 
A True Bill. 
J. H. WALL, Foreman. 
And at another day, to-wit: at a Circuit. Court continued 
and held in and for the said County at the Court House 
thereof on the 18h day of February: 
This day came the attorney for the Commonwealth and the 
accused, Garland Smith, was led to the bar of this Court in 
the custody of the Sheriff of this County and upon being ar-
raigned pleaded not guilty as charged in the indictment and 
for his trial put himself upon the country. The defendant, 
by counsel, moved the Coiut for a continuance until a later 
day of this term, which motion the Court overruled and the 
defendant excepted. Then came a jury of twenty persons 
selected and summoned according to law, eight of whom were 
stricken. from the panel, four by the attorney for the Common-
wealth and four by the aecused, the remaining twelve -consti-
• 
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tuted the jury as follows : L. M. Thomas, W. L. 
page 4 ~ Allgood, R. 1\L Hubbard, Jr., T. A. Allen, John I. 
Boswell, 8. W. Land, L. M. Crews,· W. D. Moore, 
F. V. Jones, J. W. l\iatthews, John T. Reynolds, and M. L. 
Powell, who after first being duly sworn and having heard 
a part of the evidence, were given in charge of W. R. Beales, 
Sheriff of this County, to whom an oath was administered 
that he would keep said jury together and would not con-
verse with them himself touching this trial nor permit anyone 
else to do so: and would cause them to appear in Court to-
morrow morning at 10 o'clock and this case is continued until 
tomorrow morning at 10 o'clock. 
And at another day, to-wit: at a Circuit Court continued 
and held in and for the said County at the Court House there-
of on the 19th day of February, 1930. 
This day came again the Attorney for the Common,vealth 
and the accused, Garland S'mith, who is on trial for a felony 
(murder), was led to the bar of this Court in the custody of 
the Sheriff of this County and the jury sworn on yesterday 
and adjourned appeared in Court in pursuance of their ad-
journment and upon further hearing the evidence were given 
in charge of W. R. Beale, sheriff of this county, to whom an 
oath was administered that he would keep said jury together 
and would not converse with them concerning this case nor 
· permit anyone else to do so and would cause them to appear 
in Court tomorrow morning at 10 o'clock and this case is 
continued until tomorrow morning at 10 o'clock. 
And at another day, to-wit: at a Circuit Court continued 
and held in and for the said County at the Court House there-
of on the 20th day of February, 1930. 
This day came again the attorney for the Commonwealth. 
and the accused, Garland Smith, who is on trial for a felony 
(murder) was led to the bar of this Court in the custody 
of the Sheriff of this County and the Jury hereto-
page 5 ~ fore sworn in this case and adjourned on yesterday 
returned into Court in pursuance of their adjorun-
ment and upon the completion of the evidence and after re-
ceiving their instructions and hearing the argument of counsel 
retired to their room to consult of their verdict and after some 
time returned into Court and rendered the following ver- · 
diet: · 
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"We, the jury, find the defendant, Garland Smith, guilty 
of murder in the .first degree and fix his punishment to be 
death.'' 
Thereupon the accused, by counsel, moved the Court to set 
aside the verdict of the jury and grant the accused a new 
trial upon the following grounds: 
1. Because the verdict is contrary to the law and the evi-
dence. 
2. Because the Court erred in overruling the motion· made 
by the accused for a continuance. 
3. Because the Court erred in admitting improper evidence 
over the objection of the accused, and excluding proper evi-
dence over the objection of. the accused. 
I 
4. Because the Court erred in refusing certain instruc-
tions. 
5. Because the Court erred in admitting certain instruc-
tions. 
Which motion the Court overruled and the accused by coun-
sel excepted. 
Thereupon it is considered by the Court that the accused, 
Garland Smith, be taken by the Sheriff of this County to the 
jail of Henrico County, Virginia, therein to be kept safely 
confined in the manner decribed by law for prisoners con-
demned to death, until 4e is delivered to the custody of the 
Superintendent of the State Penitentiary, to be by him kept 
in said penitentiary according to law, until the 2nd day of 
· J nne, 1930, on whiclJ said day he shall be electrocuted accord-
ing to law. 
page 5a ~ And at the same day, to-"rit: at a Circuit Court 
continued and held in and fqr the said County at 
the Court House thereof on the 20th day of February, 1930. 
It is ordered that Garland Smith who was this day tried 
before this Court for a felony (1\iurder) and found guilty of 
murder in the first degree and sentenced to be electrocuted on 
the 2nd day of June, 1930, be taken by the .Sheriff of this 
County and delivered to the jailor of Henrico County, Vir-
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ginia, where he is to be safely kept and delivered to the 
Superintendent of the Penitentiary or back to the Sheriff 
of this Court if- so directed by this Court. 
And the Sheriff of this Court is ordered to forthwith con-
vey the said prisoner, Garland Smith, to the Sheriff or jailor 
of Henrico County, Virginia, as directed and make his re-
port to Court. 
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Virginia. 
Commonwealth of Virginia 
vs. 
Garland Smith. 
Be it remembered that on the trial of this case the fol-
lowing evidence on beh"alf of the Commonwealth and on be-
half of the accused, respectively, is all the evidence that was 
introduced in the trial of the above entftled case, styled Com-
monwealth of Virginia vs. Garland Smith, in the Circuit Court 
of Mecklenburg County, Virginia, which evidence was taken 
at Boydton beginning on February 18, 1930, before Honorable 
Needham S. Turnbull, Jr., Judge of the 34th' Judicial Cir-
cuit. 
E. Chambers Goode andY. M. I-Iodges, Attorneys for the 
Commonwealth; L. A. Whitener, Attorney for the aeeused. · 
TESTIMONY IN BEHALF OF THE COM~IONWEALTH. 
DR. G. H. CAR.TER, 
a witness for the Commonwealth, being first duly sworn, tes-
tified as follows: · 
lviy name is G. I-I. Carter. I am a practicing physician i~ 
this county. Acfing upon the information that I had received 
I went to a point about 1lj2 miles off of the main highway be-
h~een Boydton and Clarksville and saw the deceased officer 
Bernard A. Puryear. I saw him about three o'clock Sunday 
afternoon, December 29, 1929. fie was shot in the face and 
head and was in a dying eondition when I first saw him. He 
was unconscious when I arrived. He was carried to Oxford, 
North Carolina, with Dr. Hoover for treatment. 
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CROSS EXAMINATION. 
I do not know the exact location where the shooting oc-
curred. I saw the deceased about llh miles from the main 
road. My information was that it had occurred some dis-
tance from where I saw him. The deceased was on a cart 
and was being conveyed to the main highway. J. T. 
page 7 } Chaney, Stover Terry, C. 0. Mullins, J. H. Hutch-
ins and others were present when I arrived. I was 
present in company with the deceased and the parties men-
tioned for about llh hours during that time no statement was 
made by any of the officers in the party that Garland .Smith 
was the person who did the shooting. I am familiar with the 
general condition of the country there. It is very rough to-
ward the woods. 
DR. L. H. HOOVER, 
being duly sworn, testified as follows: 
I was called upon to treat Bernard A. Puryear on Sunday 
· ;a,fternoon, December 29, 19"29. He had been shot in the right 
side of the face and head. He was in a dying condition when 
I was called upon to treat him. He was unconscious. I ex-
tracted what shot I could from the deceased. I do not know 
whether or not the hat you hand me was the one worn by the 
deceased. I accompanied Mr. Puryear to the hospital in Ox-
ford, N. C. He was unconscious from the time that I first saw 
him until the time that I left him in the hospital in Oxford. 
Anderson Puryear, the son of Bernard A. Puryear, went with 
me to the hospital in Oxford. I was not present at the time 
of .the death of Puryear. 
CROSS' EXAMINATION. 
The character of the surroundings where the fatal shoot-
ing took place was rather rough. I was present with Puryear 
and the officers in the raiding party other than officer ~lack 
Tuck for a good while. Mr. C. 0. ::Mullins, J. T. Chaney and 
Stover Terry, did not make any statement Sunday after-
poon while I was present as to whom the person was who 
did the shooting. I do not know the accused. Have never 
seen him before that L know of. 
ANDERSON PURYEAR, 
being first duly sworn, testified as follows: 
I am a son of Bernard A. Puryear. 1\'Iy father died the 
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next day about 7 :30 A. 1YI. as the result of gun shot woulds 
received on Sunday afternoon, December 29th, 1929. 
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being duly sworn, testified as follows: 
My name is J. T. Chaney, I am a State prohibition officer. 
Upon information received I went, in company with C. 0, 
Mullins, Stover Terry, J. H. Hutchins, Bernard A. Puryear 
and Mack Tuck, to a point off of the main highway between 
Clarksville and Boydton to raid an illicit still. The car in 
which we were riding was parked on the main highway. We 
all went on foot from the main road about 2lj2 miles and 
upon going down a brance a blockade still was discovered i~ 
operat~on. This was about 12 o'clock noon on Sunday, De-
cember 29, 1929. I did not see any one of the persons who 
were at the still but some persons ran away' from the still and 
I gave chase. Bernard A. Puryear, officer Mack Tuck and 
J. H. Hutchins were on the opposite side of the branch from 
C. 0. Mullins, Stover Terry and myself. The ground was wet 
and upon tracking the parties who ran a way from the still I 
came upon W. J . .Smith, the father of Garland Smith, R. I{. 
Smith, the uncle, and Burton Smith, the brother of Garland 
S'mith. This was some distance from where the blockade still 
was in operation. They were in the bushes besides the road 
watching their house. W. J. Smith, R. L. Smith, and Burton 
Smith were taken into custody and were handcuffed. Officers 
Chaney and Puryear, together with the three prisoners named 
went back to the still. In going back we passed by the house 
oooupied by the Smiths. The house was between one-fourth 
and one-half miles from the still. we went back to the still 
and destroyed it. We then started down the plantation road 
with two prisoners handcuffed and R. L .. Smith walking aloose. 
We were walking "sheep fashion". C. 0. :1\tiullins was lead-
ing. I believe Bernard A. Puryear and !\lack Tuck were fol-
lowing J\{r. :1\tiullins in the line. Then came W. J. Smith, and 
R. L. Smith who were handcuffed together. I was following 
the Smiths. J. H. Hutchins and Stover Terry were behind 
me in the line. We were following the plantation 
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As we were walking down the plantation road I 
heard a voice call "halt!" I looked in the direction of the 
voiee and saw Garland Smith. Instantaneously with the com-
mand "ilalt'' two shots were fired from a shot ·gun in rapid 
succession which .struck officer Bernard A. Puryear and offi-
cer Mack Tuck. The person firing the shots wore a corduroy 
r--
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coat with a high sheepskin collar on it. He also wore a cap. 
The shots were fired from a distance of 10 _yards from where 
I was. Garland Smith was lying in a ditch, his body being 
concealed. When he raised up over the ditch and fired I saw 
his face. I saw him from his elbows up as he fired. I fell 
to the ground together with everybody else in the party in-
cluding the three prisoners. I emptied my gun at the person 
in the ditch. After that he got up and ran off. I have seen 
what appeared to be the same coat; it was at his home the next 
day when searched. 
CROSS EXAl\iliNATION. 
I had· never seen Garland S'mith before. I did not see him 
at the still. I saw him after the shooting in the county jail 
in Lincolnton, North Carolina. I had g·one there with Sheriff 
Beales to bring him back. I did not identify him as the person 
doing the shooting at the jail. He immediately recognized 
Sheriff Beales when we went to the jail and I did not have 
time to identify him. He consented to come with us to Vir-
ginia and waived extradition. This was about February 1, 
1930. We went by automobile from Lincolnton to Richmond, 
Virginia, and he was placed in the Henrico County Jail. He 
was confined there until this morning when he was prought 
over for this trial. 
I do not know whether Garland S'mith had anything to do 
with the operation of the still or not. He was not in company 
with his father, his uncle or his brother when the three were 
arrested. Yes, he was lying in a ditch some yards from the 
plantation road. I did not observe any pe.rson 
page 10 ~ lying in the ditch until I heard the voice "halt". 
On looking in the direction of the ·voice I could not 
see any portion of his body but did see the gun barrel over 
the edge of the ditch. When the shots were fired he raised 
~is head just above the ditch and I could see his face. The 
blue corduroy coat with the sheepskin collar on it and the cap 
.he wore did not prevent my observing his features, neither 
did the side of the ditch, neither did the grass nor the other 
growth. 
The ~hots were fired almost instantaneously with the com-
mand "halt!" Just as the shots were fired I fell to the 
ground with the other persons in the party: I then raised 
up on one knee and in a cro~ched· position emptied my gun 
at the person lying in' the ditch. I thought at the i;ime that 
I had hit him. I did not give chase to the person fleeing. No, 
the reason that I d!id not hit the· person in the ditch was not 
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for the fact that I could not see the person. I don't know 
whether I hit the person or not. -
Yes, ~fr. C. 0. Mullins was leading the purocession. He 
was nearer to the place where the shots were fired than I 
was. I was nearer than Stover Terry or J. II. Hutchins~ 
When I hea:rd the voice· call "halt!" I did not have time to 
draw my gun before the two shots were fired. It happened 
all in a second. No, I did not attempt to track the fleeing 
person or to give chase in any way. · 
Q. I hand you a photograph and request that you examhm 
it. (Here witness examines the photograph.) Do you know 
where thfs photograph came from 1 
A. It came from the home of W. G. Smith. It was seized 
by us when a search of the house was made on }Ionday after 
the shooting. 
Q. I ask you whether or not that picture which you have 
just identified is the picture of the person who you saw in 
the ditch on Sunday afternoon, December 29~ 
A. I would say that in many ways it is the same person 
that I saw. · 
page 11 } Q. This picture is the picture of the person whom 
you later said was the person who fired the shots Y 
A. I do not know whose picture it is but it looks like the 
. man who did the shooting and is very much like the person 
who did the shooting. lt looks very much like him. I saw 
_ a picture like this in the sheriff's office a few days ago before 
Smith was arrested . 
.After 've left the jail in Lincolnton and while on our way to 
Richmond, Virginia, Garla1id Smith professed ignorance of 
the shooting. He stated to us that he was not in Mecklenburg 
County on Sunday, December 29, but was in Catawba County,-
-North Carolina. Yes, a large reward was offered for the 
arrest and conviction of Garland Smith. .. 
Chaney also testified that a blue corduroy coat with a sheep-
skin collar was worn by the mali who did the shooting and 
that he thought "rhen he fired that he hit the coat and that 
he has since seen the coat found at the home of Garland Smith 
on the morning after the shooting, and that said coat on the 
left shoulder had a cut in it which looked as if it had been 
made by a bullet and was 'like the coat which the man wore 
who did the shooting. 
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C. 0. MULLINS, 
being first duly sworn, testified as follows : 
My name is C. 0. Mullins. I am deputy sheriff of Mecklen-
burg County. S'unday, December 29, 1929, I was in company 
with the officers named by ~Ir. Chaney. We had parked the 
car on the main highway between Boydton and Clarksville 
a:nd had proceeded on foot to the stilL I was on the side of 
the branch that Mr. Chaney was on. I could not see any 
one of the persons running away from the still. After W. J. 
Smith, R. L. Smith and Burton Smith had been arrested they 
were handcuffed and we took them baek to where the still 
was and destroyed it. We then went down the plantation 
road to get to our automobile. I heard a voice in the ditch, 
just as I heard the voice two shots were fired. They struck 
Mr. Puryear and officer 1\-fack Tuck. I did not observe the 
features of the person firing· tbe sliots. I saw the person 
running away after tile shooting. He was about the same 
size as Garland Smtih. The shooting took place about 15 
s.teps from where we were. We were walking ''sheep fash-
ion". I was in front. 
page 12 ~ CROSS EXAMINATION. 
No, I was not nearer to the person who did the shooting 
than Mr. Chaney, Stover Terry or ,J. H. Hutchins. I could 
not identify the person lying in the ditch. I could not see -
him. The only thing that I saw of the person was after the · 
shots had bee.n fired when he 'vas running away. I think he 
was about the size and weight as Garland Smith. Yes, there 
. a>re· a number of people about the same size and weight as 
Garland Smith. I would say that you (Mr. Whitener) are 
ab.out the size of Garland Smith. I had just passed the point 
from where the shots were fired. I 'vas unable to see, hear 
or observe anything as I passed the place. I had just passed 
when I heard the voice ''halt!'' and the shots were fired in-
stantaneously with the word "halt". 
I had never seen Garland Smtih before and would not swear 
that the person lying· in the ditch who fired the shots was 
Garland Smith. I was carrying a still coil on my right shoul-
der at the time the shooting took place which obstructed my 
view to my right side as I passed where the man was. No, 
Mr. Chaney was nearer the man than myself. There was 
some opening or clearing between where l\{r. Chaney was 
and this ditch. I had passed this clearing and could not 
identify the person. I saw him as he ran off. He was about 
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the size and build of Garland Smith and carried his head 
crouched forward just as Garland Sinith does. 
STOVER TERRY, 
being first duly swor.n, testified as follows : 
!.ly name is Stover Terry. Mr. Chaney asked me to go along 
with him on Sunday, December 29. We went out the main -
road between Clarksville and Boydton and parked the 
car on the main road. This was about 12 o'clock. Mr. Chaney,. 
Mr. C. 0. 1\fulli~s, deputy sheriff Bernard A. Puryear, officer 
J\IIack Tuck, J. H. Hutchins and myself were in the party. We 
were looking for blockade still. I went on the side· of the 
branch with Mr. Chaney and 1\tir. Mullins. Mr. Puryear, officer 
Mack Tuck and J. H. Hutchins were on the other 
page 13 } side. We came upon a still which was in operation. 
Some persons ran away from the still. I do not 
know who they were. Later W. G. Smith, R. L. Smith, and 
Burton Smith were taken into custody by the officers. The 
still was destroyed after that and we were going down a plan-
tation road toward the main road on foot with the three pris-
oners when a voice called "halt!" from the right hand side of 
the road. Just as the voice said "halt!" two shots were fired. 
The person firing the shots was lying in a ditch about 12 
yards from where I was. Just as the shots were fired I 
dropped to the ground with the others. The person who fired 
the shots was ·Garland Smith. He was wearing a blue cor-
duroy coat with a sheepskin collar on it and had on a cap. I 
saw his face just as the shots were fired. The shots struck 
Mr. Puryear and Mr. Tuck. After that the person ran off. 
CROSS EXAIV1INATIO~T. 
I was not an officer of the law when I accompanied !vfr. 
Chaney and the other officers on S,1ndny, December 29, 1929. 
I did not know and had never ~een Harland Smith before. I 
did not see him at the still. Yes, I was walking in the rear 
of the line. Mr. C. 0. Mullins was nearer to where the shots 
came from than I was. When the shots were fired I fell to 
the ground along with the others. I w:as armed but did not at-
temp to fire my gun. I recognized the features of Garland 
Smith as he raised his head above the ditch just as the word 
''halt'' came and the shots were iired. T could not ~ee any 
portion of his body but his face. I noticed that he had on a 
blue corduroy coat with a sheepsldn collar on it and he had 
on a cap. I saw this when he was running away from the 
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ditch after the ~hooting. Thern was son1e gTass nnd other 
growth alongside the ditch in wh'ich he was lying, but I was 
able to observe the face of the person firing the shots. No one 
attempted to give chase after the shots were fired. 
The photograph that you hand me looks in many ways like 
Garland Smith. Yes, I saw the photograph after it was eir-
culated by the officers and published in the news-
page 14 ~ papers. The picture circulated, I do not know 
whether it is Garland Smith's picture or not. It 
looks very much like him. r. did not stop the publication of 
it nor did I tell any one that it was not the picture of the per-
son whom I saw in the ditch. 
Yes, ! .. have talked this matter over with Mr-. Chaney and 
others before this trial. I did not see Garland at the still and 
·do not know whether or not he was there. I attended a pris-
oners line-up at Henrico County jail and I there identified 
Garland Smith from a lineup of seven prisoners as being the 
man who killed officer Puryear. 
3'. H. HUTCHINS', 
being first duly sworn, testified as follows: 
My name is J. H. Hutchins. I live in Clarksville, Va. I 
went with the officers to show them where the still was. I 
was with Mr. Puryear, officer Tuck on the opposite side of 
the branch from Chaney and them. ·we squotted down in the 
bushes watching the men working at the still, from five to 
ten minutes, then a dog barked and came up the pond to-
wards us and Grala.nd Smith followed the dog, hissing him 
on and looking in the same direction the dog was looking, 
he came within twenty or twenty-five steps of us and I saw 
him good and am positive it was Garland .Smith. 1\{r. Pur-
years got up and started towards him and Garland Smith 
hollowed ·''halt'' twice and it was the same voice I 
heard hollow "halt" later on at the time that ·Pur-
year and Tuck 'vere shot and I identified them· as 
being the voice o~ Garland Smith, and 1.\fr. Puryear 
called upon him to halt and then J\1r. Tuck and Mr. 
Puryear gave chase, with Garland Smith going back down 
the branch by the still and they all four ran off from the still. 
I saw all four men at the still and was personally acquainted 
with three of them and I knew the other one as a Smith. I 
went to the Smith home, stayed a while and overtook the of-
ficers after they had made the arrest and left the still, as they 
proceeded along plantation road. They had W. J. Smith, R. 
L. Smith, and Burton Smith in custody, and I was walking 
I 
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along behind them down plantation road towards the high~ 
'vay where our car was parked, and all of a sudden I heard 
a voice call "halt", and immediately two shots were fired, 
striking 1\ir. Puryear and Mr. Tuck in succession. I had 
known Garland Smith for about sixty days before and I recog-
nized his voice when he commanded halt. I also saw his 
face as he raised out of the ditch to fire the shot. I also saw 
him clearly as he ran down the dit~h after the 
page 14a} shooting. He.shot at Mr. Chaney twice, but 1\ir. 
Chaney had dropped to the ground and the shots 
passed over him. The shots struck Mr. Puryear and Mr. Tuck~ 
in the right side of their face and neck. 
CROSS' EXAl\IIINATION 
Q. Have you ever been indicted or convicted of any crim-
inal offense yourself 1 
Objection by the Commonwealth Objection sustained 
The defendant excepted to the ruling· of the Court in sus-
taining the objection of the Commonwealth upon the ground 
that the question was asked for the purpose of discrediting 
the witness and to lay grounds to impeach his testimony. 
page 15 } . We were not walking in single file. · I was walk-
ing side by side with Mr. Chaney.· The shooting 
took place at 13 minutes to three o'clock Sunday afternoon, 
December 29, 1929. I had been hunting near the still place 
and knew ·about where it was located. Garland Smith and 
myself did not have a falling out because he would not let me 
hunt on his land. Yes, there was a ditch in which he was 
lying and some wire grass and other growth, but this did not 
obstruct my view. I was 15 yards or more away from where 
the shots came from. l\1r. C. 0. l\iullins was much nearer to 
the place where the shots came from than I was. 
Commonwealth rests. 
TESTilviONY IN BEHALF OF THE ACCUSED. 
GARLAND Sl\IIITH, 
the defendant, in his own behalf, being first duly sworn, te~ti~ 
fled as follows: 
I am Garland Smith, defendant. I am twenty-two years ~ · 
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of age. I was born and raised in Catawba County, North 
Carolina. I came to Virginia with my parents in September, 
1929, to farm. We had rented a place having about 700 acre§l 
in the tract. I have never been indicted or convicted of any 
violation of the law. 
I did not know the deceased. Had not seen him before. I 
bore no ill-will or malice or ill feeling of any kind toward 
him. I was not engaged in the operation of a still nor have I 
ever been engaged in the liquor business. I knew nothing 
of the still. Do not know whom it belonged to or if it had 
ever been operated. 
I was not in ~lecklenburg County or in the State of Vir-
ginia on Sunday, December 29, 1929. On Saturday morning 
about 9 o'clock I packed my suit case and walked over to the 
main highway. I picked up a ride with a traveling man and 
went to Clarksville and on to Durham with him. I arrived in 
Durham about noon time. I was on my way to my former 
home in Catawba County, North Carolina., to get married to 
Miss Mary Ward who lived in Catawba County in the com· 
munity in which I was raised. I had received a 
page 16 ~ letter from her the day before I left telling me that 
if I would come back that we would be married 
The letter that you hand me is the letter she wrote me. This 
was my only reason in going back to Catawba County. We 
were going to be married and then we were coming back to 
Mecklenburg County to farm. · • 
I left Durham on the train and went to Greensboro. Got 
into Greensboro about 3 :30 or 4 o'clock Saturday afternoon. 
IJeft Greensboro on the train for Hickory. I changed trains 
in Salisbury and arrived in I~ickory about 12 o'clock mid-
night. The distance from Durham to Hickory I would say 
is about 200 miles. ~~y former home is 14 miles from Hick-
ory, N. C., in Catawba County. I went to a cafe near the 
depot and saw Joe Hull there. I had known him before. He 
lived near where I used to live .. He was going to his home 
and rode me with him in his Ford car to my grandmothers' 
home which is about 14 .miles from Hickory and only a short 
distance from where Joe Hull lives. 
I arrived at my grandmothers' home between 2 and 3 o'clock 
on Sunday morning. ::My gTandmother, J\Irs. E. M. Smith and 
my other grandmother Mrs. Reinhardt, live together in the 
same house. They were there when I got there early Sunday 
morning. I was there at my grandmothers' home and in the 
community all day Sunday. I ate breakfast, dinner and· sup-
per at my grandmothers on Sunday. Joe Hull ate dinner a.t 
· my grandmothers on that Sunday The reason that I kno'v 
Garland Smith v. Commonwealth of Virginia. 47 
i twas Sunday, December 29, was that it was the Sunday be-
tween Christmas and New Years. I saw Mr. Ed. Seagle, a 
farmer, about three o'clock Sunday afternoon at the home 
of my grandmothers, together with numerous other people 
in the community. 
I stayed with my grandmothers and with my uncle while in 
Catawba County. I learned that my sweetheart was sick 
when I .got there. I saw her the next Thursday afternoon. 
· We were going to be married secretly, she having 
page 17 ~ taken her wedding clothes to my grandmothers' 
home. On Sunday afternoon I saw numerous peo-
ple in the community. 
I have never worn a cap nor a blue corduroy coat with a 
sheepskin collar on it in my life. I have never owned a shot 
gun. 
J. H. Hutchins and myself had an argument about his hunt-
ing on our land. I ordered him off once before this. I be-
lieve he is mad at me because I did this. 
I stayed in Catawba County until just before my arrest 
and had gone over to Lincoln County with Joe Hull when I 
was arrested by the officers of Lincoln County. I did not 
know until my arrest that I was charged with the murder of 
the deceased. When Sheriff Beales came to Lincolnton 1 
consented to go with him and waived extradition. I wanted 
to get myself exonerated as I knew that I was not guilty. 
I did not consult with any attorney until I walked into the 
Courthouse here on yesterday. ~Iy relatives had made ar-
rangements with your father to defend me. 
CROS'S EXAMINATION. 
I had my suit case with me when I left home. The suit 
of clothes I now have on was left at home. It did not b~long 
to me. My mother bought it in Clarksville for my brother 
Donald. It was too small for him and I bought it from him in 
Catawba County. There were only four Smiths at the place 
on December 29-Burton, Farrell, my father a.nd my uncle. 
I was not there. I was not dodging the officers in North 
Carolina. I have never been indicted or convicted of any crimi-
nal offense before. I was not indicted for cutting a man nor 
for store breaking and no one will ever say that I was. I 
did not go to the home of A. L. J"ohnson on the Sunday after-
noon mentioned; neither did I buy any sandwiches at a negro 
restaurant in Clarksville on J\tionday afternoon, December 
30th. I did not go to the home of J. H. Hutchins or the home 
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of Mrs. Snipes looking for my younger brothers. 
page 18 ~ I was in Catawba County, North Carolina, at the 
time. I was not at the still. Know nothing about 
it. I do not know on what railroad I traveled from Durham 
to Greensboro to Salisbury. I don't remember anything the 
traveling man, whom I rode with, and myself talked about 
from my home to Durham. I don't know who he traveled for 
or what he sold. We didn't stop between my home and Dur.: 
ham, although we passed through Clarksville, Oxford and 
several villages. I don't remember what the railroad fare 
was, but I think about $6.00. Yes, I waited for a train at 
Greensboro 45 minutes or more, but I don't know what rail-
way statio~ it was. I waited for a train in Salisbury for a 
half an hour but I don't know what railroad station it was or 
what railway line I had ridden on at all. Yes, this picture 
circulated has m yheight,. weight, and my gold teeth shown 
on the ba.ck as a part of my deseription ai1d I have the gold 
teeth as described and am the· height and weight shown on 
the back and circulated with this picture. Yes, I went to 
North Carolina to get married. Yes, I left my new shoes, 
shirt and my other new clothes at home when I went. Yes, the 
new suit that J. am now wearing was in my home when 
searched on ~{onday after the shooting. Yes, I had written 
l\1ary Ward that I had bought a new suit for our wedding. 
But this new suit that I am now wearing was my brother's 
at the time that it was found in my home on 1\ionday after 
the shooting. :My brother Donald had been visiting in North 
Carolina for ten days before the shooting. 
Garland Smith testified that when he was arrested in Lin-
coln County, N. C., he was wearing the blue corduroy coat 
with a sheepskin collar which l\fr. Chaney had seen in his 
home on the Monday morning he searched there ufter the 
shooting and that his coat did have a scar or cut on the left 
shoulder as described by ~Ir. Chaney, but this was burned 
sometime before. 
Garland Smith further testified that his family had moved 
from Virginia back to North Carolina after the shooting and 
had been there for sometime an dhe did not know until he was 
arrested and placed in the Lincoln Cormty jail that he was 
charged with the murder of the officers, Tuck and Ptnyear. 
He further testified that his home had been searched twice 
by officers and wheriffs or Catawba County, N. C., during 
this interval Garland Smith further testified that he knew 
that his father, uncle. and all of his brothers were in jail in 
1\fecklenburg County, Virginia, and that his mother nnd the 
women of his family were by themselves at his home and 
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getting ready to move to North Carolina, but he did not come 
back to help them move because he went as far as "States-
. ville, N. C., on a return trip when his car broke 
page 18a ~ down and he returned to the home of his grand-
mothers. He said he knew this because his mother 
had written to his grandmother telling her these things a 
week or two before his mother came to North Carolina. 
~IRS. W. J. S~IITH, 
being first duly sworn, testified as follows: 
I am the mother of Garland Smith. Our family came to 
l\iecklenburg County, Virginia, to farm. We had rented a 
place off the road between Boydton and Clarksville. Garland 
is 22 years of age and has never been in any trouble of any 
kind that I know of. 
Garland had received a letter from 1\![ary Ward and told 
all of us that he was going back to Catawba County to get 
married to her •. He left home about 9 or 9.30 S'aturdav morn-
ing, December 28th. He had packed his suit case and~ c~rri9d 
it with him. His dress clothes were in it. 
Garland was not at home on December 29. He was not in 
the State of Virginia that I know of. He did not have a blue 
corduroy coat with a sheepskin collar on it nor did he ever 
wear a cap. I do not know anything about the still. 
CROSS ·EXA~fiNATION. 
The suit of clothes and overcoat -that Garland has on now 
'vas bought by me for his brother Donald. They were .too 
small for Donald and Garland bought them from Donald after 
I had taken them back to Donald in Catawba County. Al-
though I am the mother of. Garland Smith I would not falsify 
myself as to this matter. I would do everything I could to 
help my son just like any other mother would do. 
Q. vV ere you not asked on :Monday after the shooting or 
Sunday when the officers searched your home, where your 
son, Garland Smith, was, and you answered you didn't know 
and if you did know, you wouldn't tell, and if you were in 
my place wouldn't tell either, would you f 
A. Yes, I did say something like that but the officers had 
me nervous. 
Q. At the time you answered that question, you didn't know 
where Garland was, did you f 
A. Yes, he left on Saturday to go to North Carolina. 
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pag·e 18b ~ She sta.ted that it was Donald's coat with the 
sheepskin collar and that it hung in the closet at 
her home in 1vfecklenburg County where it was seen by ~Ir. 
Chaney on the morning after the shooting and that nobody 
wore this coat on Sunday, the day of the shooting. 
~IRS. E. M. SlVIITH, 
being duly sworn, testified as follows : 
I am the grandmother of ·Garland Smith. He came to my 
home in Catawba County, N. C., getting there between two and 
three o'clock Sunday morning, December 29. He got up 
about 7 or 8 o'clock Sunday mon1ing, ate his- breakfast with 
me and was at my home and in the community all day Sun-
day. He ate dinner at my home on that Sunday. 
page 19 ~ Joe Hull and wife also ate dinenr with us. I saw 
~Ir. Ed .Seagle at my house on the Sunday after-
noon mentioned. He and Garland and some other neighbors 
were there talking together. Garland had come home to get 
married. He had made arrangements before that with his 
sweetheart ~Iary Ward. She had left her wedding clothes 
at my home. She was sick in bed when he came in. I know 
that Garland was at my house on Sunday, December 29, as 
it was the Sunday between Christmas and New Years. He 
stayed around my house for sometime and also stayed with 
his uncle while in Catawba County. He was not dodging of-
ficers of the law. He apparently did not know that he was 
charged with the murder of the deceased officer until he was 
arrested by the officers of Lincoln County the last week in 
January. In the meantime his mother had come back from 
the State of Virginia bringing the clothes of Donald and other 
personal effects with her. She had returned to Catawba 
County to live with me. Before his mother came back we had 
received a letter from her. It was not stated in the letter 
that Garland was indicted for murder. Garland Smith has 
never been indicted for anything before that I know of. He 
was always a good boy. 
CROSS EXA~IINATION. 
lie was wearing a hat when he came to my home on S'un-
day morning. I do not remember what kind of a suit or over-
coat he had on. I know that it was Sunday, December 29, 
because it was the first Sunday after Chritmas. Yes, I am 
his grandmother and would like to do all possible to help 
him. 
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1\1:RS. REINHARDT, 
being first duly swqrn, testified as follows 
I am also a grandmother of Garland Smith. I have lived 
in Catawba County, North Carolina, all of my life. Garland 
came to our home in Catawba County on Sunday morning; 
December 29, 1929, about three o'clock in the morn-
page 20 ~ ing. I do not remember how he was dressed when 
he got there. Jrle had his suit case with him. He 
told us ·he was there to get married. He stayed 
with us Sunday and was arotmd in the community during 
Sunday. He had supper with us Sunday evening and spent 
Sunday night at our house. He was not dodging the officers 
of the law. The officers came to our house before he was 
arrested by the officers in Lincoln County but they were look-
ing for Belton Reinhardt on some kind of a charge. 
CROSS EXA~IINATION. 
Yes I would like to help my grandson all possible. I know 
that he was at our home on the Sunday on which the officer 
was killed, because it was the only Sunday between Christ-
mas and New Years. Garland had his grip with him. His 
clothes were in the grip. Garland stayed around for a few 
days and started to Virginia with his uncle. He got as far 
as S'tatesville, North Carolina, when the car broke down and 
he came back to my home. Garland's mother came to my 
home from Virginia and brought with her the suit of clothes 
and ov..ercoat that Garland now has on. Donald Smith had 
been at my home but had gone back to Virginia before his 
mother came. 
MR. ED. SEAGLE, · 
being· first duly sworn, testified as follows: 
My name is Ed Seagle. I am a farmer in Catawba County, 
North Carolina. I know Garland Smith. I have known him 
since he was a small boy. I live in the community where he 
was raised up and where his grandmothers, ~Irs Smith and 
Mrs. Reinhardt, live. I was at their home in Catawba County, 
N. C., on the day 'vhen the deecased officer was killed. I 
recall the occasion that I saw him. It was Sunday before New 
Years day which was December 29. He was at his grand-
mothers' home. I talked to him there along with Joe Hull 
and other people in the community. Garland Smith is a man 
of good character. 
' 
i -
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page 21·~ CROSS EXAMINATION. 
I am not related by blood or marriage to Garland Smith. 
Although I was his neigl1bor in Catawba County, N. C., I 
would not consider it an act of neighborly kindness to swear 
a lie for him on the witness stand. I am 47 years of age and 
have been a farmer and land owner for a number of years. 
MR. \V. J. s:MITH, 
being duly sworn, testified as follows: 
.. 
I am the father of Garland Smith. I was in 1\{ecklenburg 
County on that Sunday. He left home S'attirday morning and 
told me before he left that he was going back to Catawba 
County to marry Mr. Eugene Ward's daughter. He took 
his suit case with his clothes in it with him. vV e all came to 
Virginia to farm. We had rented a place and had laid by 
the crop of the former tenant. Garland, together with all 
of us, had been working on the place. On Sunday afternoon, 
December 29, I was arrested together with my brother, R. L .. 
Smith, and my son Burton Smith. I had gone down from 
the house to look at some of the traps I had set when I was 
arrested. We were handcuffed and came ·back by the house. 
We then were taken by the officers to where a still had been 
in operation. The officers destroyed the still and while we , 
were walking down a plantation road to the mai._n highway a 
voice called "halt!" It was not Garland Smith's voice. I 
looked in the direction of the voice and could not see any one. 
In the ·very instant the voice was heard, two shots were fired 
which struck officer Puryear and officer Mack Tuck. We all 
fell to the ground. The shots came from the righthand side 
of the ·road. I was nearer to the place where the shots were 
fired than lVIr. Olianey, Mr. Stover Terry, and J. H. Hutch-
ins, I had a better view than they had and could not see the 
person who fired the shots .. As the shots were fired we all 
dropped to the ground. The shots came from the righthand 
side of the road from a deep ditch which had bushes, and 
wire grass and other growth around it and it was impossible 
for anyone to see who it was that fired the shots. I tried to 
see who fired the shots, but my view was totally obstructed 
because of the reasons I have stated. 
page 22 ~ CROSS EXAMINATION. 
Garland has never been indicted in North Carolina for cut-
ting a man with a knife. 
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Mr. C. 0. ~Iullins .could see the person who fired the shots 
as good as anyone else could in the party. I was not at the 
still place. I kno'v nothing about it. I did not come to Vir-
ginia to make liquor. We came up here in October 1929 to 
farm and had rented a place. Garland was not at home any 
during the day of Sunday, December 29. No, sir, Garland 
was not with me in Clarksville on Saturday, December 28. 
We did not go to Sam Davis' store and buy any shot gun 
shells. Garland had left home that morning for North Caro-
lina. The only time that I have seen him since the morning 
of Saturday, December 28, is here in the Court Room. I 
do not remember just exactly how Garland was dressed when 
he left. I know that he ·was carrying his clothes with him. 
When the shots were fired Mr. Chaney, Stover Terry, J. H. 
Hutchins who 'vere behind me fell to the ground. The shots 
came from about 60 or 75 feet from the rig·ht hand side of 
the road. 
R. L. SMITH, 
being first duly s'vorn, testified as follows: 
1\iy name is'R. L. Smith, I am the uncle of Garland Smith. 
I came to Meeklenburg County, Virginia, along with my 
brother W. G. Smith and his ,vife and family. We came here 
to farm and had begun farming. "\V e had gathered in a large 
portion of the crop of the former tenant on the place we had 
rented. Garland Smith left the farm Saturday morning, De-
cember 28. I was working on the place when he left and saw 
him leave. He 'vas can·ying his suitcase ,,,ith him. He told 
us all before he left that he w·as going back to Catawba 
County to get married. Garland Smith was not with W. G. 
Smith, Burton Smith or myself on Sunday, D1ecember 29. He 
'vas not around the farm any time that day. On the Sun-
day afternoon I was arrested together with W. G. Smith a.nd 
his son, Burton Smith, we were sitting beside the road when 
the officers came up a:ad arrested us. "\Ve 'vere handcuffed 
and came back by the house and from there went 
page 23 ~ over to a place about one-half mile from the house 
'vhere a blockade still had been in operation. The 
officers destroyed the still and poured out the beer. We were 
then ordered by the officers to go with them and were going 
down a rough plantation road to the main Boydton-Clarks-
ville hig·hway. The character of the country was very rough. 
It was grown up in 'veeds, sage brush, and wire grass. As we 
'vere going do'vn the plantation road I heard someone call 
"halt"! I did not kno'v the voice of the person that said 
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"halt''. It was not the voice of Garland Smith. I looked im-
mediately in the direction of the voice and could not see any 
person. The reason that I could not see anyone was that 
there 'vas a diteh and it was all grown up with wire grass, 
weeds and other growth. I was nearer to the place where the 
voice came from than J. T. Chaney, Stover Terry or J. H. 
Hutchins. I had a better chance to see the person lying in 
the ditch than they had, but was unable to do so because of 
the growth and conditions I have described. The country aU 
along the road is rough. Just as the voice called ''halt". 
two shots were fired. It seemed that they 'vere fired at prac-
tically the same time that the voice called "halt". The shots 
struck deputy sheriff Puryear and Officer ~{ack Tuck. We 
ap. fell to the ground. The person who fired the shots ran 
. away after the officers began shooting. It was impossible 
to identify the person 'vho ran away. The person was on 
the right hand side of the road and a good ways from the 
road. 
CR,OSS EXAMINATION. 
I do not know that Garland Smith was indicted in North 
Carolina for cutting a man with a knife or for stealing . 
. I was not up at the. still place before the officers got there. 
I knew nothing about the operation of it. I did not come 
to Virginia to make Liquor. We came up.here in the fall to 
farm. Garland was not at home any during the day of Sun.:. 
day, December·29. I remember the Sunday distinctly because 
it was the first Sunday after· Christmas. ~{r. C. 0. Mullins 
was in front of us and if the person who fired the shots could 
have been seen he had a better opportunity to see 
page 24 ~ him than any of .us. No, sir, there 'vere not any 
bushes tha.t would obstruct his view or mine that 
'vould not obstruct the view of J\.fr. Chaney, Mr. Terry and Mr. 
Hutchins. The country at that place was rough and over-
grown and it was impossible for anyone to have seen the per-
son who fired the shots. 
BUR.TON SJ\1ITI-I, 
being first duly sworn, testified as follows: 
~{y name is Burton Smith. I 'vas born and raised in Ca-
tawba County, North Carolina. I am the brother of Garland 
Smith. I am hvo vears older than Garland. Garland was 
not at home on Suilday December 29. He had left home on 
Saturday morning. He said before he left that he was go-
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ing back home to Catawba County, North Carolina, and get 
married to J\riary Ward. He took his sui tease and best clothes 
with him. 
I was with my father and my uncle when we were all three 
arrested on Sunday afternoon. We 'vere handcuffed by the 
officers and were led back to where a still had been in opera-
tion. The officers destroyed the still. As we were going down 
a side road to get to the main highway, a voice called ''halt'' ! 
from the bushes in a ditch off from the road about 35 or 40 
feet from 'vhere I was. I looked in the direction of the voiee 
to try to find out what it was all about and could not see any 
person that called. I know that the voice was not that of my 
brother Garland. Just as the voice called "haltH tw'o shots 
were fired, one right behind the other. They struck deputy 
sheriff Puryear and officer Mack Tuck. I was in front of 
Mr. Chaney, 1Ir. Stover Terry and Mr. J. H. Hutchins. I 
had an equal opportunity to see and observe the person who 
fired the shots that they had but could not see the person be-
cause of the undergrowth and the ditch and the bushes that 
prevented my seeing the person who fired the shots. After 
the shots were fired the officers began shooting in the diree.-
tion from where the voice came. The person ran off. The 
officers did not chase him or attempt to catch him. When the 
shots were fired all of us fell to the ground. 
page 25 ~ CROSS EXAMINATION. 
The suit of clothes Garland is now wearing belonged to 
his brother Donald. I know that Garland was not around the 
farm on December 29. I remember well the occasion as it 
was when we were arrested. Yes, I would do anything in 
my power to help my brotl1er out but if it had been Garland 
who fired the shots from the ditch I would have told that he 
fired the shots here in Court. 
JOE HULL 
being first duly sworn, testified as follows: 
I know Garland Smith. I was raised in the same com-
munity with ·him.· We were boyhood friends. I saw Garland 
Smith on either the Sunday night after Christmas or the next 
Sunday night at a cafe near the depot in Hickory. I rode him 
out to his grandmothers' home 'vhich is about 14 miles from 
Hickory. I sa'v him there on Sunday. I ate dinner at his 
grandmothers' home. I was with him when he was arrested. 
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I had walked with him over into Lincoln County when he was 
arrested by the officers in that county. 
• f 
CROSS EXA~1INATION. 
Q. (By Mr. Hodges) Do you know that I know why you 
are testifying in this case f 
A. I don't believe I do. 
Q. Is it not a fact that you were offered $50.00 by the rela-
tives of Garland Smith to come here and testify. 
A. I don't exactly say that but I expected something. 
Q. As a matter of fact you are lying when you say that 
you rode Garland Smith out to his grandmothers' home on 
Sunday morning, December 29, 19291 A. I did not swear 
that it was that Sunday morning. I said it was either that 
one or the next one. 
Q. Yes, I will give you credit for that. "\Vere you at Gar-
land Smith's grandmothers' home on Sunday, December 29f 
A. No,- sir. · 
Q. Then you didn't see Ed Seagle, Mrs. Rein-
page 26 ~ hardt, Mrs. Smith or Garland Smith at Mrs. 
Smith's home on December 29 as you have testified 
and they didn't see you as they have testified Y 
A. No, sir, I was not there, and they didn't see me, nor did 
I see them. . 
Q. Now that Garland .Smith sees that you h~ve betrayed 
him, I want to ask you i.f you did not state to the Chief 
of Police of Chase City that he confessed to you that he 
kiHed the deceased Y 
A. No, sir, Garland Smith did not say at any time to me 
that he had killed anyone. We 'vere together in Catawba 
County a good many times but he never mentioned that. 
R.E-DIRECT EXAMINATION. 
(By L. A. Whitener) . 
Q. You do know that I never sug·gested directly or indi-
rectly any payment to you~ 
. A. No, you only said for me to come here and state the 
truth about the matter. 
Q. You led Garland Smith into Lincoln County in order 
that the officers might a.rl'est him and that you might get a 
large reward? 
A. Yes. 
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Z. V. HICKS, 
being first duly sworn, testified as follows : 
}.lfy name is Z. V. Hicks. I am. engaged in business in 
Chase City. I kno'v W. G. Smith and Garland Smith. I 
have known them for a number of years. I am a former resi-
dent of Catawba County, North C'arolina. Their character 
is good for truth and honesty. They bought some mules from 
me to farm with since they came to ~fecklenburg County. 
GARLAND SJviiTH, 
recalled, testified as follows: 
Q. Garland, you have just heard the testimony of Joe HuU 
I ask you what Saturday night it was that you saw him in 
Hickory and rode 'vith him to your grandmothers' home? 
A. It was on Saturuday night at midnight, De-
page 27 }- cember 28, after I had gotten off of the train in 
Hickory coming from Durham. · 
Q. State whether or not Joe Hull ate· dinner at your grand-
mothers' o~ .Sunday, December 29. 
A. Yes, sir, he did 
Q. State whether or not you offered him any money to come 
here and give testimony for you. 
A. No I didn't. it is just the other 'vay. He is trying to 
convict me to ·get the re,vard. · 
Defend ants Rests. 
The Commonwealth offered the following testimony in re~ 
buttal. 
T. W. GREGORY, 
being first duly sworn, testified as follows : 
I am a justice of the peace here. After Burton Smith, 
"\V. G. Smith, and R. L. Smith were arrested I went down to 
the jail and had a conversation 'vith Burton Smith. 
Q. State what that conversation "ras. 
Objection by defendant upon the ground that it is not shown 
that Garland Smith was present at the conversation and 
such conversation is not proper evidence so far as it affects 
Garland Smith. Objection overruled. · 
Defendant excepts. 
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A. Burton Smith told me that Garland had gone to West 
Virginia some two or three weeks before December 29 and 
that he did not know where he was. He seemd to try to con-
ceal the whereabouts of Garland Smith. 
Defendant moves to strike the answer from the record and 
instruct the jury accordingly. 
Motion overruled. Defendant excepts. 
CROSS EXAMINATION. 
Garland Smith was not present at the time I had the con-
versation with Burton Smith. 
page 28 ~ . A. L. JOJINSON, 
· being first duly sworn, testified as follows: 
Q. State whether or not you saw Garland Smith on the 
evening of Sunday, December 29. 
A. Someone came to my home and inquired for the younger 
Smith boy. There were three people, two Smith women a 
man I took to be one of the Smith boys. It was at night 
and I could not see who it was but took it to be one of the 
.Smith boys. 
Defendant moves to strike out the evidence of the witness 
as being irrelevant, misleading and incompetent, and to in-
struct the jury not to consider the testimony of the witness. 
Motion overruled. Defendant e-xcepts. 
SHERIFF W. R. BEALES, 
being first duly s'vorn, testified as follows: 
I am the sheriff of :rvt:ecklenburg County. In regard to the 
picture 'vhich 'vas sent out by me, I want to say that it 'vas 
identified by a young man named Hicks of Chase City 'vho 
said he had deRked with Garland Smith at school. He gave 
u::; the description of Garland Smith carried on the haek of 
thi.~ pieture. The picture looks something like Garland Smith. 
It n\ay or may not be his picture, but I think it is his picture. 
I was present at the jail 'vhen Garland's mother, who has 
just testified, came to the jail and talked toW. J . .Smith, Gar-
land's father, who baR also testified, on Tuesday after the 
shooting and his father, there in my presence, asked his 
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- mother where Garland was and she replied tha.t she did not 
know and had not seen him since Saturday. There is no ob-
struction by growth etc, that would conceal a man from the 
place in the road where the officers were shot. 
I went to the scene of the shooting immediately after the 
officers were shot. I examined the ditch in which the man 
'vho fired the shot and the ditch is about knee deep, and is 
about ten steps from the edge of the road in which the offi-
cers were killed and there is no obstruction between the ditch 
and the road that w.ould obstruct the view of the man as he 
:fired. Yes, it is true that a man would necessarily expose him-
self to view when he raised up to shoot over the head of the 
ditch at a man in the path or road. 
The defendant objected and e:xce·pted to the foregoing tes-
timony and moved the Court to strike out. the evidence and to 
instruct the jury not to consider same up the ground that the 
witness is giving his opinion as to whether the 
pag·e 29 ~ person who fired the .shots would be exposed to 
view when so doing. 
~lotion overruled. l;)efendant excepts. 
CROSS EXAMINATION. 
·yes, I believe that Mr. Chaney and Stover Terry saw the 
pictures before they were circulated by me. I sent out about 
35 of these pictures. They were also published in the newspa-
per. ~Ir. 1\fullins, Mr. Chaney, Stover Terry nor J. H. Hutch-
ins knew that the picture was circulated. I don't know whose 
picture it is, it looks something like Burton Smith and it also 
favors Garland a great deal, but I believe it is Garland Smith. 
They are very much alike. 
MR. C. 0. ~fULLINS, 
recalled, testified as follo,vs: 
I was present in the Henrico County Jail with Stover Terry 
when he identified Garland Smith. There were seven prison-
ers in the lineup. Garland Smith was not pointed out by any 
of the other persons in the ja.il that I know of. 
And this being all the evidence the jury after having re-
ceived instructions of the Court and having heard the argu-
-ment of counsel, retired to their room to consider of their 
,-
60 Supreme Court of Appeals of Virginia. 
verdict and after sometime returned into Court with the fol-
lowing verdict: 
''We, the jury, find the defendant, Garland Smith, guilty 
of murder in the first degree and fix his punishment to the 
death.'' 
W. D. MOORE, Foreman. 
The:reupon the defendant, by counsel, moved. the Court to 
set aside the verdict and grant him a new trial upon the fol-
lowing grounds: ],irst, because the verdict is contrary to the 
law. and the evidence ; Second, because the Court erred in 
overruling the motion made by the accused for a continuance; 
Third, because the Court erred in admitting improper evi-
dence over the objection of the accused a.nd excluding proper 
evidence offered by the accused; Fourth, because the Court 
erred in refusing certain instructions; Fifth, because the 
Coni t erred in granting certain instructio~s over the objec-
tion of the accused. 
But the Court overruled the said motion and refused to St1t 
aside the verdict and gTant the accused a new trial to which 
action and ruling of the Court in refusing to set aside the 
verdict and grant him a new trial, the accused by 
page 29 ~ counsel then and there excepted and tenders to 
the Court this his first bill of exceptions and prays 
that it may he signed, sealed, enrolled and made a part ot' 
thE' record in this case which is accordingly done this the 15th 
day of April, 1930. 
N. S. TURNBULL, JS., (Seal) 
Judge, 34th Judicial Circuit of Virginia 
P1~1'ITION :B,ILED IN OPEN COURT ON :B,EBRUARY 
18, 1930, IN SUPPORT OF THE MOTIONS 
page 30 ~ FOR A CONTINUANCE. 
·virginia. 
In the Circuit Court of the County of JYiecklenburg. 
Commonwealth 
vs. 
Gar land Smith. 
Now comes the prisoner, Garland Smith, and will respect-
fully show to the court 
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First: That he stands charged in this court for the high 
cT'ime of murder and for which said allegeq. charge he was 
, taken into custody by the peace officers in the County of Lin-
coln, and State of North Carolina . 
.Second: That the prisoner is not guilty of the offense which 
he stands charged. That since the arrest in the C'ounty of 
Lincoln and State of North Carolina, your petitioner has been 
unable to confer with an attorney in order to prepare his de-
fense; that a~ the while he has been in custody; that there are 
numerous ·witnesses that the prisoner desires to have in court 
who will, in the opinion of petitioner, thoroughly establish 
the fact of the innocence of the high crime of which he is 
charged in this court. 
Third: That your petitioner would further show to the 
Conrt that at the time of his arrest in the State of North 
Carolina as aforesaid, he expressed a desire and a willing-
ness to return to this jurisdiction in order that he might be 
exonerated of the ·crime which he is charged, and pursuant to 
this fact, he waived extradition and consented to come to this 
jurisdiction, not knowing at the time that he would not be 
allowed or permitted to remain in the County of Meclden-
burg and State of Virginia, 'vhere he could ade-
page 31 } quately prepare his defense and consult with at.;. 
torneys to represent him and will respectfully 
show to the court that he w·as taken to the City of Rich .. 
mond, Virginia immediately after leaving the State of North 
Carolina and has since said time been in custody in the Qi~y 
of Richmond, and that up until the time of the verificatiop. 
of this petition the prisoner has been unable to confer with 
any attorney in order to prepare his defense. · 
Fourth : Wherefore, your peti tionet prays the court that 
he be· allowed and permitted to obtain the benefit of evidene~ 
through witnesses whom he desires to have present in this 
court at the trial of this case and that the trial be delayed 
nntil some day later this week until the prisoner is able so to 
do. · 
(Signed) GARLAND SMITH. 
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LETTER FILED AS EXI-IIABIT NO.1 'VITH TESTI-
MONY OF GARLAND SMITH. 
Dearest Sweetheart, 
Route 4 
Vale, N. C. 
Dec. 25 1929. 
Will· take my greatest pleasure in trying to answer my 
darling letter which I receive this morning. .Sure was glad to 
hear from my dearest darling and wonder what you are do~ 
ing this snowing weather not enjoying it best I bet for I am 
not. Say you said I would have a big time Xmas if you were 
not in ther¢, but listen I wore my overall all day .and last 
Sunday too. Where did you go Xmas I didn't go any where 
but but walk over to Lula but she was'nt at home so I didn't 
tarry long. She went visiting last evening and had not come 
home when I 'vas over there but not would any one to see me. 
But would have not care if you had seen he tho, ha. 
Say dear you was saying something I don't know hardly 
what to say but o, Dear I can't thank you enough for that 
beautiful present. you sent me. I haven't got to go any where 
yet but maybe I will get 1:1omething in the s'veet by and by. 
I was so proud of it I didn't kno'v what to do. I sure do 
thank you. But expect I will have to mal{e a lie or two but 
problem that will be all right wont it ,dearest sweetheart. 
Well dear I expect at night would be the best time for me to 
get away, but how I will get my cloth away is what get me, 
Say dear I haven't got my blue dress but have a brown one. 
I don't no why Ma didn't get me one but didn't say anything 
because though she may have though something. But dear I 
wont no how I would g·et me one expect give my sister Edith 
the money and let her get it then give it to your grandma are 
the twins and let them keep it til you come in. You can do 
just what you say I can do that but I don't no how 
page 33 ~ much it will cost but if we meant it I want blue 
which I believe you do which I do. Hope you have 
got that suit, ha. Say Dear I have not seen "Don'' yet prob-
lem will tho before he goes back but had dreather see you tho 
but as it is I can't. Well Dear you had better get a good 
friend you no well to come with you and I mean they better 
have a good car that 'viii take you over land just like the one 
you once had ha) Say Dear I got so mad ov.er at Mrs. Sain 
last evening I didn't no 'vhat. What Joe had told her boy 
and she told me. Will tell you sometime. 
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Well Dear what is the news with you? As it is snowing 
here don't no any thing. We had a four ( 4) inch snow. 
Well dear as I don't no any more news just now will try and 
go but listen you can come when you want to for I don't 
think it is my place to tell, ha. Why didn't you answer my 
sooner· this time. 
Will close. Answer real Soon. 
Your wife if you want me 
MARY. 
S. P. Sure do thank you for that wonderful present 
Sweet dreams'' 
''to you. 
. S. P. J\1:y little "sis" had 13 fits Monday Morning i just 
though she was dieing it sure was bad. But she seme to be 
some better now. Good by. 
Say Dear Lula is afraid that pappa will find it out that she 
is getting my letters so if Don't mind Send them to Mrs. Jess 
Bost Vale, N. C., Route 4 and I can get it the same day it 
come. I tryed to get Lula to mail one for me yesterday but 
she was afraid so I don't no when I will get it mailed as this 
leave me about dead with the ·cold had better ring off 0, But 
listen I got my watch as slick .as a button. Someone mail me 
a babv doll and the watch sure did have soom fun. Ma now it 
but pi Don't ha ha. Answer real so om. I have been nearly 
all day today but though I could write you a line or two. 
Good day . 
. page 34 r Filed "'ith said letter was an envelope ad-
dressed; 





which envelope 'vas postmarked Newton, N. C. but the date 
of the post office stamp was illegible. 
page 35 } Belo'v is a copy of the photograph filed as Ex-
hibit No. 2 with testimony of J. T. Chaney, upon 
the back of which the following- appears: 
r-
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WANTED FOR MURDER 
Garland Smith; age 23 or 24 years. weight 160 to 165 
pounds Height six feet; blue eyes. Left upper eye-tooth gold 
crowned, also one other upper front tooth gold crowned. 
Neat dresser and wears cap most of the time. 
Reward .of $200.00 already offered which will probably be 
in~reased. 
NOTIFY by wire-
w. R. BEALES, Sheriff 
Mecklenburg_ County, 
Boydton, Virginia. 
Oarland -Smith murdered two officers in 1\tiecklenburg 
County. 
-(See manuscript for Photograph.) 
page 3H } And the jury having heard the evidence afore-
said, the Court thereupon granted and refused cer-
tain instru~tions to the jury, as follows, respectively, to-wit: 
I. 
The Court instructs the jury that whoever kills a human 
being with malice aforethought is guilty of murde·r. That a 
nt~rder which is perpetrated by lying in wait is murder in the 
first degree. 
The foregoing instruction was granted at the reque~t of 
the Commonwealth. 
Teste: This the 15th day of April, 1930. 
N. S. TURNBULL, Jr., Judge. (Seal) 
. II. 
The Court instructs the jury that every willful, delib-
erated killing done with malice aforethought is murder in the 
first degree. 
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The foregoing·instruction was granted at the request of tbf\ 
Commonwealth. 
Teste: This the 15th day of April, 1930. 
N. S. TURNBULL, Jr., Judge. (Seal) 
III. 
The Court instructs the jury that every killing done with 
a deadly weapon in the previous possession of the accused is 
prima facie murder in the_ first degree. 
The foregoing instruction was granted at the request of 
the Commonwealth and. the defendant excepted· upon the 
ground that there is no evidence showing tha.t the accused 
had a deadly weapon in his possession previous to the com-
mission of the crime with which he is charged and upon tho 
further ground that the instruction does not cor-
page 37 ~ rectly sta.te the law. 
Teste: This t}le 15th day of April, !930. 
N. 8. TURNBULL, Jr., Judge. (Seal) 
IV. 
The Court instructs the jury that if, after considering all 
the evidence, they ha.ve an abiding conviction of the guilt of 
the accused, then they are satisfied beyond a reasonable doubt, 
as that term is used in the law. -
The foregoing instruction was granted at the request of the 
Common"realth and the accused excepted upon the ground 
that the Court should have told the jury the meaning of the 
term ''au abiding conviction". .. 
Teste: ~rllis lhe 15th day of April, !930. 
N. 8. TURNBULL, Jr., Judge·. (Seal) 
A. 
The Court instruc.ts the Jury that although the burden rests · 
upon the Commonwealth to make out its case against the ac· 
cused to the exclusion of any reasonable doubt, yet where the 
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accused relies upon or attempts to prove an alibi in his 
defense the burden of proving the alibi rests upon him, but 
the accused need only prove such alibi sufficiently to create 
a reasonable doubt and in order to sustain a conviction the 
Jury must believe from all of the evidence in the case that 
the accused is guilty of the crime beyond a reasonable doubt.· 
The foregoing instruction was granted at the request of 
the acused. 
Teste: This the 15th day of April, 1930. 
N. S. TURNBULL, Jr., Judge. (Seal) 
B. 
page 38 r The Court instructs the Jury that the law pre-
sumes the defendant to be innocent until he is 
proven guilty as charged in the indictment of the· Common-
wealth by evidenee to a moral certainty beyond all reason-
able doubt, and to the exclusion of every reasonable theory 
or hypothesis consistant with his innocence. This presump-
tion of innoce,nce goes with the defendant throughout the 
whole case and applies at every stage thereof, so that unless 
the Jury ha:ve an abiding conviction to a moral certainty of 
the guilt of the accused, they should find him not guilty. 
The foregoing instruction was granted at the request of 
the. acused. 
Teste: This the 15th day of April, 1930. 
N. S. TURNBULL, Jr., Judge. (Seal) 
c. 
TlH.~ Cour( instructs you further that a reasonable doubt 
in law is such a doubt as may be reasonably entertainted as 
to ~ny substantial and material fact essential to prove the 
offense charged. Reasonable doubt must be based upon the 
evidence, or that which is suggested by the evidence or grows 
out of the evidence itself. And the Court instructs the jury 
that the Commonwealth must prove every essential element 
to the establishment of the charge in the indictment to the 
exclusion of a reasonable doubt, and if it fails so to do then . 
it is the duty of the Jury to find for the defendant. 
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The foregoing instruction was granted at the request of 
the acused. 
Teste: This the 15th day of April, 1930. 
N. S. TURNBULL, Jr., Judge. (Seal) 
E. 
page 39 ~ The Court instructs the Jury that the guilt of the 
ac.cused is not to be inferred because the facts 
proven are consistent with his guilt, but they must be incon-
sistent with his innocense. · 
The foregoing instruction was granted at the request of 
the acused. 
Teste: This the 15th day of April, !930. 
N. S. TURNBULL, Jr., Judge. (Seal} 
G. 
Th~ Court instructs the .Jury that the question of identity 
is involved in this case. The question of identity in this cas.e 
is one of very grave consideration by you and you are 
instructed that the question of identity as to the person or 
persons who are alleged to have committed the crime charged 
is, as stated, of grave consideration in reachin~ your verdict, 
and the Court instructs you that before the prisoner can 
be convicted of the charge the Commonwealth must prove 
the question of identity beyond all reasonable doubt. 
The foregoing instruction was granted at the request of 
the •acused. 
r .... · 
Teste : This the 15th day of April, 1930. 
N. S. TURNBULL, Jr.1 Judge. (Seal) 
·D. 
The Court instructs the tTury that as a matter of law that 
the alibi relied upon by the defendant in this case tends to 
throw doubt upon the commission of the crime as the pres-
ence of the defendant at the time and place of the commis-
r -
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sion of the crime is very essential to guilt; if a reasonable 
doubt of guilt is raised, even by inconclusive evidence of an 
alibi, the defendant is entitled to the benefit of the doubt. 
. . 
page 40 } The foregoing instruction requested by the ac-
cused was denied and the accused excepted upon 
the ground that said instruction correctly states the law ap-
plicable to this case and the error of the Court in refusing 
to grant s·uch instruction was not cured by any other in-
struction given. · · 
Teste: This the 15th day of April, 1930. 
N. S. TURNBULL, JR., ,Judge, (Seal) 
F. 
The Court instructs the ~Ttn·y that before the jury can con-
vict the accused thev must be sa.tisfied from the evidence 
that he is guilty of· the . offense charged in the indictment 
beyond all reasonable doubt. It is not sufficient that they 
should believe his probable guilt only or that the guilt of 
the accused is more probably than his innocence. No de-
gree of probability merely will authorize a conviction, but 
the evidence must be of such a character and tendency as 
to. produce a moral certainty of guilt, to the exclusion of all 
reasonable doubt, and in this connection the Court further 
charges you that circumstance of suspicion, no matter how 
grave or strong, are not proof of guilt. 
The foregoing instruction requested by the accused was 
denied, it being fully covered by other instructions already 
granted, and the accused excepted upon the ground that said 
instruction correctly states the law applicable to this case 
and the error of the Court in refusing to grant such instruc-
tion was not cured by any other instruction given. 
Teste: This the 15th day of April, 1930. · 
N. S. TURNBULL, JR., Judge, (Seal) 
H. 
. The Jury is instructed that when two persons had the 
. same opportunity to commit a.n offense, and if upon tke whole 
_evidence in the case there remains a reasonable doubt as 
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to ·which of the two committed it, tlien neither of the two 
can be convicted. 
page 41 r The foregoing instruction requested by t:Q.e ac-
cused was de·nied as there 'vas no evidence upon 
which the same could be based and the accused excepted 
upon the ground that said instruction correctly states the law 
. applicable to this case and the error of the Court in refusing 
to grant such instruction was not cured by any other instruc-
tion given. 
·Teste: This the 15th day of April, 1930. 
N. S. TURNB-ULL, JR., Judge, (Seal) 
And, upon the evidence aforesaid the Court, notwithstand-
ing the objections of the accused thereto, having granted the 
several instructions aforesaid, respectively, and :each of 
them, as requested by the Commonwealth as hereinbefore 
set forth and denoted and having refused to grant the sev-
eral instructions aforesaid, respectively, and each of thent, . 
as requested by the accused as hereinbefore set forth and 
denoted, which said instructions so granted were all the iu-
'structions granted by the Court to the jury on the trial of 
this case, the accused thereupon duly excepted to the action 
of the Court in granting the several instructions aforesaid, 
respectively, and each of them, 'vhich as hereinbefore set 
forth and denotecJ. were requested by the said Commonwealth, 
and likewise duly excepted to the action of the Court in re-
fusing to grant the several instructions aforesaid, respec-
tively, and each of them, which as hereinbefore set forth and 
denoted were requested by the plaintiff and tenders this his 
second bill of exceptions which he prays may be signed, 
sealed, enrolled and made a. part of the record in this case 
which is accordingly done this 15th day of April, 1930. 
N. S. TURNBULL, ,JR., Judge, (Sea)) 
Judge, 34th Judicial Circuit of Virginia. 
page 42 ~ Be it remembered -that on the said 18th day of 
February, 1930 before the accused was arraigned 
and before the jury was sworn the accused, by his counseJ, 
L. A. Whitener, moYed the Court for a. continuance upon 
the following grounds: 
First that A. A. Whitener, a practicing attorney in the 
r~ ~ -
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County of Catawba, North Carolina and father of L. A. 
Whitener now appearing for the accused had been retained 
by relatives of the accused to represent the accused in this 
case; that said A. A. Whitener had prepared this case for 
trial and because of illness in the family ·was unable to be 
present; that a few days before the trial of this case said 
A. A. Whitener had found that he would be unable to attend 
this trial and had therefore requested his son, L.A. Whitener 
to represent the accused in this case and that the said L. A. 
Whitener had not had time to prepare the case as fully as 
he deemed necessary and also asked for a continuance upon 
the further grounds that said L. A. Whitener had not been 
able to see the accused until today and that while he, the 
said L. A. Whitener, had not interviewed witnesses, that he 
was informed that there were numerous material witnesses 
in Catawba County, N. C. who were not present and would 
give material testimony if they were present but that he was . 
unable to state what the witnesses would testify to. The 
Court overruled the motion for· a continuance stating that 
it appeared that the accused ha.d been confined in Richmond 
since February 1, 1930 and that the accused had had ample 
time in which to employ counsel and yet he had not seen 
fit to employ counsel until only a few days before the· trial; 
that it was no ~·ound for a continuance and. that it is evi-
dent from the statement of counsel that even Mr. A. A. 
Whitener had only been spoken to a very short time before 
the trial and that the fact that counsel had only recently 
been employed although the accused had had ample time to 
employ ·counsel and ample opportunities so to do, rendered 
this motion for a. continuance not sufficient grounds for grant-
ing a continuance. To·which action of the Court the accused 
then and there excepted, and tenders this his third bill of 
exceptions which he prays ma.y be signed, sealed, enrolled 
and made a part of the record, 'vhich is accordingly done 
this the 15th day of April, 1930. 
N. S. TURNBUIJL, JR., Judge, (Seal) 
Judge, 34th Judicial Circuit of Virginia. 
page 43 ~ Be it remembered that on the trial of this case 
the Commonwealth introduced in its behalf the 
witness, T. W. Gregory, to whom upon his examination in 
chief the Commonwealth by its attorney propounded the foJ.. 
lowing question: 
Q. State what that conversation was. 
Garland Smith v. Commonwealth of Virginia. 71 
A. Burton Smith told me that Garland had gone to West 
Virginia some two or three week before December 29th and 
that he did not know where he was. He seem, to try to con-
ceal the whereabouts of Garland Smith. 
Thereupon the accused by counsel objected to the said 
question and any answer thereto and moved the Court to 
strike out said answer upon the ground that it is not shown 
that Garland Smith was present at the conversation men-
tioned and the substance of the conversation is not proper 
evidence so far as it effects Garland Smith for the reason 
~hat it is not shown that he was present, but the Court over-
ruled the objection of the accused and permitted the wit-
ness to answer the question to which action of the Court 
the accused then and there excepted upon the ground be-
fore noted and set forth in the certificate of the evidence 
in the examination of the witness, T. W. Gregory and ten-
ders this his fourth bill of exceptions and prays that it may 
he signed, sealed, enrolled and made a part of the record 
in this case which is accordingly done this the 15th day 
of .April, 1930. 
N. S. TURNBULL, JR., (Seal) 
Judge, 34th Judcial Circuit of Virginia. 
page 44 ~ Be it remembered that on the trial of this case 
the Commonwealth introduced in its behalf the 
witness, A. L. Johnson, who upon his direct examination 
testified as follows in answer to a question propounded by 
the Commonwealth: 
.A. Someone came to my house and inquired for the young-
est Smith boys. Tl1ere were three people, two Smith women 
and a man I took to be one of the Smith boys. It was at night 
and I could not see who it was but took it to be one of the 
Smith boys. 
Thereupon the accused, by counsel, moved the Court to 
strike out said eYidence of the witness as being irrelevent, 
misleading and incompetent and to instruct the jury not to' 
consider said testimony of the witness which motion the 
Court over-fuled and permitted the said evidence to remain 
in the record to which action of the Court the accused then 
and there excepted upon the ground before noted and as set 
forth in the certificate of the evidence in the examination of 
the witness, A. L. Johnson, and tenders this his fifth bill of 
r 
I 
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exceptions and prays that it may be signed, sealed, enrolled 
and made a part of the record in this case which is accord-
ingly done this the 15th day of April, 1930. 
N. S. TURNBULL, JR., (Seal) 
Judge, 34th Judicial Circuit of. Virginia. 
page 45 ~ Be it remembered that on the trial of this case 
the Commonwealth introduced in its behalf the 
witness, W. R. Beales, who upon his direct examination testi-
fied as follows: 
"It is true that a man would necessarily expose himself 
to view when he raised up to shoot over the head of the ditch 
at a man in the path or road." 
Thereupon the accused, by counsel, objected to the said 
testimony a.nd moved the Court to strike out the evidence 
a.nd to instruct the jury not to consider the same upon the 
ground that the witness was g·iving his opinion as to whether 
the person who fired the. shot had been exposed to view when 
so doing but the Court over-ruled the said objection and per-
mitted the jury to consider said testimony to which action 
of the Court the accused then and there excepted upon the 
ground before noted and as set forth in the certificate of the 
evidence in the examination of the witness, W. R. Beales, and 
t_enders this his sixth bill of exceptions and prays that it may 
be signed, sealed, enrolled and made a part of the record 
in this case 'vhich is accordingly done this the 15th day of 
April, 1930. 
N. S. TU.RNBULL, JR., (Seal) 
Judge, 34th Judicial Circuit of Virginia. 
page 46 ~ Be it remembered that on the trial of this case, 
the Commonwealth introduced in its behalf the 
witness, J. H. Hutchins, to whom upon his cross examination 
the accused by counsel propounded the following question: 
· Q. ·Have you ever been indicted or convicted of any crimi-
nal offense yourself, I 
And tl1ereupon the Commonwealth objected to the said 
question which objection the Court sustained and declined 
to require tl1e witness to answer the said question, to which 
-action of the Court the accused then and there excepted upon 
Garland Smith v. Commonwealth of Virginia.. 7·3 
the ground as before noted as set forth in the certificate of 
the evidence in the examination of the witness, J. H. Hutchins 
and -tenders this his seventh bill of exceptions and prays 
that it may be signed, sealed, enrolled and made a part of the 
record in this case which is accordingly done this the 15th 
day of April, 1930. 
N. S._ TURNBULL, J&., (Seal) 
Judge, 34th Judicial Circuit of Virginia. 
In the Clerk's Office of 1\iecldenburg Circuit Court April 
16th, 1930. . 
ORDER. 
Commonwealth of Virginia 
. vs. 
Garland Smith. 
This day came the defendant, by counsel, and presented to 
the Court his seven bills of exception marked for identifi-
cation bills of exception numbered first, second, third, fourth, 
fifth, sixth and seventh and prayed· that the same might be 
signed, sealed, enrolled and made a. part of the record in this 
case ·which is accordingly done this the 15th day of April, 
1930, and within sixty days from the time a.t 'vhich the judg-
ment in this case was entered. · 
And it is hereby certified that it appears in writing that 
the Commonwealth's Attorney has had reasonable notice of 
the time and place at which said bills of exceptions were to 
be so tendered to the Judge of this Court. 
To the Clerk of the Circuit Court of Mecklenburg County, 
Virginia. 
Enter the foregoing order in vacation this the 15th day of 
April, 1930. 
N. S. TURNBULL, 
Judge of the ·Circuit Court of Mecklenburg 
County, Virginia. 
page 47 } I l1ereby certify that the foregoing is a true 
copy of the record in the case of Commonwealth 
of Virginia v. Garland Smith. · 
Teste: 
H. F. HUTCHESON, Clerk. 
r -
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State of Virginia, 
County of Mecklenburg, to-wit: 
I, H. F. Hutcheson, Clerk of the Circuit Court of the 
county aforesaid in the state of Virginia, do hereby certify_ 
that due notice was given by the defendant, Garland Smith 
to Attorney for the Common,vealth for Mecklenburg County 
that application would be made for a transcript of record 
in this case in accordance with Section 6339 of the Code of 
Virginia. And I further certify that notice was given to the 
said attorney for the Commonwealth of the time and place 
of presenting bills of exceptions to the Judge of this Court 
for signatures. 
Given under my hand this the 16 day of April, 1930. -
H. F. HUTCHESON, 
Clerk Circuit Court of Hecklenburg County, 
Virginia. 
page 48 ~ To the Attorney for the Common,vealth for 
Mecklenburg County, Virginia: 
Please take notice that we shall, on April 10, 1930, apply 
to the Clerk of the Circuit Court for Mecklenburg County, 
Virginia, at the Court House thereof for a transcript of 
the record in the case of Commonwealth of Virginia vs. Gar-
land Smith and that we shall, on the same day, move the 
Judge of said Court a.t Lunenburg, Virginia, to sign the 
bills of exceptions in said case. 
Respectfully, 
L. A. WHITENER, 
HUTCHESON &1 HUTCHESON. 
By STERLING HUTCHESON. . 
Due and legal service of the foregoing notice is hereby 
acknowledged this the 5th day ·of April, 1930. 
E. CHAMBERS GOODE, 
Attorney for the Commonwealth for ~{ecklen­
~urg County, Va. 
A Copy-Teste: 
H. STEWART JONES, C. C. 
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